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STATE OF MAINE, 
COUNTY OF KENNEBEC, SS. 


Supreme Dudicial Gowt. 


James L. ANDEM and Rosert M. 
SMYTHE, 
Complainants, 
vs. 
Joun E. Het, Ase Fersr, Josuva \ In Equity, 
No. 
WEIL, Scotr Tremainp, WILLIAM 
Peruzer, Joseph F. McCoy, Ev- 
GENE N. Foss, A. C. STILPHEN, 
and the New Enerianp Puono- 
GRAPH CoMPANY, 
. Respondents. 


ANSWER. 


The above-named John E. Helm, Joshua Weil, 
Joseph I. McCoy, William Pelzer and A. C. Stilphen, 
severally in their own behalf, and the said John E. 
Helm, Joshua Weil and Joseph F. McCoy as directors, 
and the said John E. Helm, as president, A. C. Stil- 
phen as clerk and Joseph F. McCoy as secretary of, 
and in behalf of, said New England Phonograph Com- 
pany, answering the amended complaint herein, in 
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answer to the several allegations of the complainants, 
as numbered in their said bill of complaint, say : 


1. To the first allegation: They admit that the New 
England Phonograph Company was duly organized as 
therein set forth and is still a corporation subject to 
the laws and jurisdiction of the State of Maine. 


2. To the second allegation: They admit that the 
said Andem is the owner of fifty-one shares, and the 
said Smythe the owner of 637 shares, of stock of said 
corporation, as appears by the record thereof; but they 
deny that said Andem and Smythe were ever stock- 
holders of record in said corporation on or prior to 
October 3, 1904, and say said Smythe did not become 
a stockholder of record until February 15, A. D. 1906. 


3. To the third allegation: They admit that the full 
amount of capital stock has been issued; they deny 
that the by-laws of said corporation duly adopted and 
now in force require a board of thirteen directors, and 
they aver that the by-laws of said company provide 
that: 


“The business of the company shall be managed 
and conducted by a board of five directors, to be 
chosen by ballot at the annual meeting of the 


” 


stockholders ” ; 


and that : 


“ The term of office of such directors shall be 
for one year from the annual meeting, and until 
others are chosen and qualified in their stead. 

*“« Every director must, at the time of his elec- 
tion, be a bona fide holder of at least one skare of 
capital stock of the company, and, when he ceases 
to be such, he shall thereupon cease to be a direc- 
tor”, 


. 


and that ; 
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a “When any vacancy occurs among the directors, y 
it shall be filled, for the remainder of the year, by 


the remaining members of the board”’. 
They admit that said by-laws provide that : 


“a clerk, a secretary and a treasurer and all other 

: officers of said corporation except president may 
be chosen by vote of the stockholders of said cor- 
poration at the annual meeting thereof to be held 
at said Gardiner at one o'clock in the afternoon 10 

" on the first Monday of October in each year; 
that the president of said corporation shall be 
chosen by said board of directors and must be a 
director ; that all officers of said corporation not 
required to be chosen by the stockholders and not 
so chosen may be chosen by said board of 
directors.” 


They further aver that said by-laws provide that: 


* At the annual meeting of the stockholders one- 11 


third of the total number of shares of the capital 
stock issued shall be necessary to constitute a 
quorum.” 

“At all stockholders’ meetings each stockholder 
shall have one vote for each share of stock regis- 
tered in his name on the books of the corporation. 
Stockholders may be represented by proxy granted 
not more than thirty days before the meeting which 
shall be mentioned therein.” 12 


And they deny the statement : 


“that said by-Laws contain no provision as to 

: * the number of stockholders necessary to coustitute 
a quorum at such annual meeting or for allowing 
any stockholder more than one vote.” 


And they aver that the provisions of the by-laws 
herein set forth were legally adopted and are and have 
long been a portion of the by-laws of said corporation. 
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13 And they specifically deny the statement that : 


. “said amendments were never legally adopted 
and are not and have not been at any time a por- 
tion of the by-laws of said corporation ” ; 


and they aver that said amendments were duly 
adopted and were in legal force asa part of the by- 
laws of said New England Phonograph Company on 
the 3rd day of October, 1904 and in legal effect at the 

14 @lection of its Board of Directors and Clerk by its 
stockholders in their annual meeting held on that 
day. 


4. To the fourth allegation, they admit that: 


“The by-laws of said corporation provide that 
the election of directors at the stockholders’ meet- 
ing shall be managed by .one inspector who need 
not be a stockholder, and that the inspector shall 
be elected by the stockholders at each annual 
meeting to manage the election of the ensuing 
year, and that the clerk of the corporation shall 
act as inspector in the absence of the inspector 
from the meeting or in case of failure to elect an 
inspector.” 


15 


5. To the fifth allegation, they deny that: 


“ The said defendants John E. Helm, Joseph 

F. McCoy, Scott Tremaine, Joshua Weil, and 

16 Eugene N. Foss, now claim to be the only directors 

of said corporation and to constitute the board of 

directors of such corporation and are exercising 

and have exercised and claim the right to exercise 

all the powers of the board of directors of said 
corporation.” 


And they aver that said John E. Helm, Joseph F. 
McCoy, Joshua Weil and Eugene N. Foss, with one 
Abe Feist do in fact constitute the board of directors 
of said corporation and have hitherto exercised and do 
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now of right exercise all the powers of the board of 
directors of said corporation; that said John E. Helm 
is in fact President of said corporation and is exer- 
cising the powers and authority of President of said 
corporation ; that said Joseph F. McCoy is in fact 
Secretary of said corporation and is acting as and ex- 
ercising the powers and authority of Secretary, and 
that said A. C. Stilphen is in fact Clerk of said cor- 
poration and is acting as and is exercising the powers 
and authority of Clerk, and is the duly chosen Inspector 
of Elections of said corporation, and as such is pre- 
pared to exercise the power and authority of Inspector 


‘of Electious ; and they admit that they have the cus- 


tody and possession of the books aud property of the 
corporation so far as they have been able to find and 
secure the same. And they ayer that these complainants 
have hitherto and generally recognized them as in fact 
the duly constituted officers of said corporation, as will 
be more particularly set forth later in this answer. 


6. To the sixth allegation, they admit that: 
‘The annual meeting of the stockholders of said 


corporation for the election of officers and trans- 
action of other business is [was] to be held in ac- 


cordance with the by-laws and notice thereof duly - 


issued on the first day of October A. D. 1906 at 
one o'clock in the afternoon at the office of A. C. 
Stilphen in said Gardiner.” 


And respondents say that such stockholders’ meeting 
was duly convened, the attendance in person and by 
proxy was duly ascertained and without the transaction 
of other business was, by unanimous vote, adjourned 
to the first Monday in December A. D. 1906. 


7. To the seventh allegation, they admit that: 
“The plaintiffs are entitled to vote at said meet- 


ing the aforesaid six hundred and eighty-eight 
shares of stock which they own as aforesaid,” 


17 
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20 
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but they deny that: 


“in addition thereto they are entitled to vote six 
thousand other shares of capital stock in said 
corporation owned by other stockholders by virtue 
of duly executed powers of attorney from said 
owners thereof, and intend to vote all said shares 
at said meeting in the interest of the owners of 
said shares and in the interest of said New Eng- 
land Phonograph Company.” 


8. To the eighth, and to the first: paragraph of the 
ninth allegations, they say : 

The property and assets of the New England Phono- 
graph Company did consist in certain rights which it 
possessed by virtue of a contract which it entered 
into with the North American Phonograph Company 
on the 12th day of October, 1888, as will be herein- 
after more fully set forth, and did pay therefor the 
sum of One hundred thousand dollars and other con- 
siderations among which were 4,000 shares in the 
capital stock of said New England Phonograph Com- 
pany; that said rights were for a limited period which 
expired March 26,1903, unless otherwise extended ; 
and that whether, 


“said exclusive rights in the New England States 
are of very great value ” 


and whether, 


“said contract has been broken by and on the 
part of said North American Phonograph Com- 
pany, its successors, agents and assigus, and the 
Edison Associates, to the great damage of the 
New England Phonograph Company, its stock- 
holders and the complainants herein ”, 


are dependent on questions not open to consideration 
or determination in this action ; and which a due re- 
gard to the interests of said company and its stock- 
holders constrain the respondents to object, to and to 
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respectfully decline to affirm or deny these statements 
at this time, or in this action; or to make public 
the negotiations aud arrangements of said company’s 


board of directors for the judicious adjustment of all’ 


matters between the New England Phonograph Com- 
pany and the alleged Edison Associates or either of 
them, and for the preservation aud promotion of the 
interests of this company in accordance with the au- 
thority vested in its board of directors; and they 
pray judgment of the Court whether they should be 
required further to answer thereto. 

And they aver that the ‘ollowing is a true copy of 
said contract between the New England Phonograph 
Company, and the North America Phonograph Com- 


pany: 


[Contract|. 


“THis AGREEMENT made this 12th day of October, 
A. D. 1888, by and between The North American 
Phonograph Company, a corporation duly organized 
under the laws of the State of New Jersey, owning or 
controlling certain patents of the United States of 
America and the Canadas for inventions of Thomas A. 
Edison appertaining to what is known as the Phono- 
graph and speaking Phonograph and acting under 
authority of and agreement with Jesse H. Lippin- 
cott, Sole Licensee of the American Graphophone 
Company, a corporation duly organized under the laws 
of the State of West Virginia, controlling certain pat- 
ents of the United States of America for inventions of 
Alexander Graham Bell, Chichester A. Bell and Charles 
Sumner Tainter appertaining to what is known as the 
Graphophone, lessor and licensor, party of the first 
part, and The New England Phonograph Company, a 
corporation duly organized under the laws of the State 
of Maine, lessee ani licensee, party of the second part, 

“ Witnesseth :— 

“ Whereas, the lessor and licensor, party of the first 
part, owns or controls or has the right to use the 
letters patent of the United States granted to Thomas 
Alva Edison and numbered as follows : 300,521, 201,- 
760, 213,554, 227,679, 382,414, 382.416, 382,417, 382,418, 
382,419, 382,462, 386,974, respectively, and the inven- 
tions covered thereby, and owns or controls or has the 
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exclusive right to use in the United States and Can- 
adas and may hereafter own or control or have the 
exclusive right to use in the United States and Can- 
adas, other inventions of Thomas Alva idison, which 
are or may be embodied in, or applicable to Phono- 
graphs or Phonographic appliances ; and 

“Whereas, the lessor and licensor, party of the first 
pe acting under authority of and agreement with 

esse H. Lippincott, sole licensees of the American 
Graphophone Company, has the exclusive right to use 
or let or sell to others to use in the United States the 
inventions covered by the Letters Patent of the United 
States granted to Alexander Graham Bell, Chichester 
A. Bell and Sumner Tainter, numbered 341,212, 341,- 
213, and the Letters Patent of the United States 
granted to Chichester A. Bell and Sumner Tainter, 
numbered 341,214, aud the Letters Patent of the 
United States granted to Sumner 'Tainter numbered 
841,287, 341,288 and the Letters Patent of the 
United States granted to Charles Sumner ‘lainter 
numbered 374,133, 375,579, 380,535, respectively, 
and owns or has the right to use and may hereafter 
own or have the right to use other inventions which 
or [are] or may be embodied in or applicable to the 
Graphophone and Graphophonic appliances, which is 
to be hereafter known and described and designated as 
the Phonograph-Graphophoue and desires to extend 
the use of Phonographs ard Phonograph-Grapho- 

hones leased and licensed by it, and of appliances 
therefor under and pursuant to the grant of the exclu- 


sive rights to the party of the second part herein con-° 


tained ; and 

“ WHeEnEas, the lessee and licensee, party of the sec- 
ond part, desires to obtain such exclusive rights to the 
use of Phonographs and Phonograph-Graphophones, 
and for the use of appliances therefor, under lease and 
license from the lessor and licensor, party of the first 
part, and to use aud sub-let the said instruments and 
to use, sell and dispose of appliances therefor within 
the territory hereinafter described under and pursuant 
to the terms, restrictions and provisions hereinafter 
set forth, 

“Now THEREFORE, for and in consideration of 
the sum of One hundred Thousand Dollars, to 
be paid to the party of the first part by the 
party of the second part, the receipt of which 
is hereby acknowledged and for other good and 


_ valuable considerations. and in consideration of the 


covenants and agreements herein contained and the 


ee ee ee 
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rental herein agreed to be paid, it is agreed by and 
between the parties hereto as follows : 

“ First : The rights hereby granted shall remain in 
force and this agreement shall continue until the 26th 
day of March, 1303, and for such further period at the 
option of the party of the second part as shall be equal 
to the time for which the party of the first part shall 
become authorized to grant any exclusive license under 
any patent or patents relating to phonographs or 
phonograph-graphophones or improvements therefor, 
unless sooner terminated as hereinafter provided, and 
shall extend and exist and be exercised and the instru- 
ments and property leased hereunder shall be used 
only within the fcllowing described territory, namely, 
the States of Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island and Connecticut, 
U.S. A. And the party of the first part hereby cove- 
nants and agrees that it will grant no other similar 
rights or any rights for the use of the Phonograph or 
Phonograph- Graphophones or phonographic or phono- 
graph-graphophonic appliances for the foregoing terri- 
tory or any part thereof while this agreement shall re- 
main in force. 

“ Seconp: The instrument which has been heretofore 
known or designated as the “ Graphophone ” shall at 
all times and in all dealings, advertisements, agree- 
ments and business, of the party of the second part 
be known, designated and described as the “ Phono- 
graph-graphophone” and the instrument heretofore 
known or designated as the “ Phonograph ” shall con- 
tinue to be so known, designated and described. In 
dealing with the public and sub-lessees, the party of 
the second part shall and will at all times offer and 
show both instruments together with absolute impar- 
tiality, leaving the person or persons with whom 
it is dealing to make his or their own selection, and 
the party of the second part, its officers, agents and 
employees shall in no way press the introduction of 
one instrument at the expense of the other, and the 
commissions or remunerations to agents, if any shall 
be employed, shall be the same on each instrument. 

“ Tump: The party of the second part admits the 
validity of all patents relating to Phonographs, Phono- 
graph-graphophones and appliances therefor now held 
or which may be hereafter held by the party of the 
first part or under which it may hold licenses ex- 
elusive in their character or under which its business 
may be conducted and the validity of its rights under 
or title thereto and will not dispute the same or make 
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use of, or be interested in, or cause others to make 
use of, or be interested in any Phonographs or 
Phonograph-Graphophones or appliances therefor, or 
any instrument of a similar kind not leased, licensed 
or authorized by the party of the first part or its 
assigns. Provided, however, that the party of the 
second part may manufacture or be interested in the 
manufacture and sale. of such phonographic or 
phonograph-graphophonic appliauces as may be ap- 
proved of in writing by the party of the first part, 
provided however, that no such authority shall be con- 
strued to apply to the manufacture of any articles the 
rizht to manufacture which is now or may hereafter 
be vested in the American Graphophone Company, or 
iu the Edison Phonograph Company of New Jersey, 
or in the Edison Phonograph Works, pursuant to the 
several agreements now existing between the above 
mentioned parties or either of them, and the North 
American Phonograph Company, and Jesse H. Lip- 
pincott, Sole Licensee of the American Graphophone 
Company, or either of them. 

“ Fourta : The party of the first part at the places 
where Phonographs or Phonograph-Graphophones are 
manufactured or from its depot of supplies situate 
nearest to the general office of the party of the 
second part, will deliver to the party of the second part 
Phonographs aud Phonograph-Graphophones and sup- 
plies therefor, made and to be used under th» patents 
aud rights herein described during the continuance of 
this agreement, and as herein set forth and permitted 
and all Phonographs and Phonograph-Graphophones 
and supplies therefor delivered to the party of the 
second part during the continuance of this agreement 
shall be deemed to be furnished hereunder. Each of 
said Phonographs and Phonograph-Graphophones so 
delivered shall remain the property of the party of the 
first part, aud is and shall be hereby leased and the 
use of it licensed by the party of the first part under 
said pateuts, and authority aforesaid now acquired or 
which may hereafter be acquired, from the date of 
such delivery upon condition and so long as the rental 
therefor shall be duly paid to the party of the first 

art as herein provided, and so long as_ the provisions 

ereof are not violated, but not longer or otherwise, 
and sulject to the terms of this agreement, the party 
of the second part may sublet or make sale of said in- 
struments, as hereinatter provided. 

“ Firra: The party of the second part shall pay and 
hereby agrees to pay to the party of the first part a 
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rental at the rate of Twenty dollars per year on and 
for each and every Phonograph and on and for each 
and every Phonograph-Graphophone delivered to it, 
payable in equal quarterly payments in advance, said 
rental to commence for each Phonograph or Phono- 
graph-Graphophone on the first day of the first 
calendar month after its shipment by the party of the 
first part, and shall cease when and continue until the 
instrument so leased shall be‘returned into the posses- 
sion of the party of the first part, and a notice by the 
party of the second part to the party of the first part 
of ten days in writing to its general oftice in the 
City of New York, of its intention to deliver the 
said Phonograph or Phounograph-Graphophone, shall 
be considered as a return and delivery of the 
same into the possession of the party of the first part. 
And said rental shall cease also whenever proof shall 
be given satisfactory tothe party of the first part of 
the destruction of the same by fire or other accident, 
beyond the control of the party of the second part. 
“Srxta: The party of the second part may sublet the 
Phonographs and Phonograph-Graphophones leased to 
it by the party of the first part under this agreement. 
but such subletting shall be subject to the restrictions 
and provisious of this agreement applicable thereto 
and shall be under a sub-lease or agreement in writing, 
the form of which shall be approved by the party of 
the first part, and each and every such sub-lease or 
agreement shall expressly set forth that the Phono- 
graph or Phonograph-Graphophone so sublet is the 
property of the party of the first part, and that the 
same is leased and licensed under the provisions of 
this agreement and not otherwise. And no such sub- 
lease shall be made for any period less than three 
months. For each instrument sub-let, the party of the 
second part shall charge the sub-lessee rental at the 
rate of Forty Dollars per annum (neither more nor less) 
payable in equal quarterly payments in advance. 
“SrvenrH: The party of the second part shall keep 
all instruments leased to it under this agreement in 
good working condition, and to that eud shall keep in 
its employ a sufticient number of persons living at 
different points in its territory, who while acting as 
agents or solicitors for the party of the second part, 
shall have suflicient knowledge of the instruments to 
enable them to remedy any slight defect in the work- 
ing thereof. But whenever any part of an instrument 
shall wear out from ordinary wear and tear by actual 
and legitimate use, it shall upon its return to the party 
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45 ofthe first part be replaced by a new part free of 
charge by the party of the first part. When 
F, any part shall be broken or rendered ineffective by 
q the carelessness or neglect of the party of the second 

part or its sub-lessee, the same shall be replaced at 
the expense of the party of the second part, or of its 


; sublessee. , 
i “ Eicuta : The party of the first part will during the 


continuance of this agreement and the leases there- 
under furnish to the party of the second part after 
requisition by it all such extra cylinders for use on 
instruments leased and “Special Extras’’ such as 
46 records of music, orations, novels, or other appliances 
and parts of instruments applicable thereto which shall 
be sold by the party of the see—| second] part at prices 
which shall be fixed from time to time by the party 
of the first part. Such prices shall be uniform in the 
case of each subecompany acting under the authority 
of the North American Phonograph Company or of 
Jesse H. Lippincott, sole liceusee of the American 
Graphophone Company, and the party of the second 
part shall and it hereby agrees to pay the party of the 
first part for all extra cylinders, “ Special Extras ” parts 
and appliances so furnished prices which shall be fixed 
47 at twenty per cent. less than the prices at which the 
same shall be sold by the party of the second part 
to others, payments to he made by the party of the 
second part to the party of the first part on the 10th 
day of each month for all such cylinders “ Special 
Extras”, parts and appliances delivered during the 

previous month. 
“Nista: The party of the second part shall give 
e immediate information and notice to the party of the 
first part whenever said party of the second part shall 
know that any one in its territory is using an instru- 
ment or any appliances thereof or therefor which shall 
48 be aninfringesent of the patents or rights owned or con- 
trolled by the part [party] of the first part ; and upon 
receipt of such intormation the party of the first part 
will at its own expense at once institute legal proceed- 
ings or cause them to be instituted for the protection 
of the patents or rights owned or controlled by it. 
. “And the party of the first part agrees at its own 
expense to defend the party of the second part against 
all suits for infringement by reason of the possession, 
leasing, use or sale of said instrumeuts, supplies or ap- 
pliances, and to pay all tinal judgments rendered in 
such suits, provided the party of the first part shall 
have notice of such suit and opportunity to defend the 
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same, such notice to be given in time to allow the 
party of the first part to make answer, plea or other 
appropriate defense to the original bill, petition, com- 
plaint or other original pleading and to defend through 
any counsel of its own selection. And the party of 
the second part sball not be at liberty to defend any 
such suit or legal proceedings on its own behalf until 
the party of the first part shall have refused so to do 
upon demand. 

*“« And the party of the first part further agrees that it 
will protect, indemnify, and save harmless the party of 
the second part, by reason of any damuges or expenses, 
which it may suffer, incur or sustain, growing out of 
any proceedings at law or in aquity, or any litigation 
which may be brought agaiust or which may injurionsly 
affect the party of the second part in the quiet title to 
or possession or epjoyment of the rights and interests 
hereby granted, or intended to be granted, provided 
the party of the first part shall have opportunity to de- 
fend as aforesaid any suit or proceeding brought against 
the party of the second part. 

“TenrH: If on the first day of January, 1890, or at 
any time thereafter there shall be in any portion of the 
territory covered by this agreement a demand for 
Phonographs or Phonograph-graphophones, Special 
Extras or appliances which the party of the second 
part shall neglect or fail to tuke appropriate measures 


‘to meet, the party of the first part may give written 


notice thereof to the party of the second part, and if 
at the expiration of thirty days thereafter the said 
neglect or omission still continues, the party of the first 
part may, so long as such default shall continue but to 
the extent only of such default, proceed to supply the 
demand through agents or otherwise without lability 
to the party of the second part, provided that course 
shall not interfere with the delivery to the party of the 
second part of instruments special extras or appliances 
for which requisition shall be made by it under the 
terms of this Agreement. But it is expressly under- 
stood and agreed that if at any time after one year 
from the date of this agreement, the party of the first 
part shall be unable or shall fail to deliver to the 
party of the second part instruments and supplies for 
which said party of the second part shall have made 
due requisition upon the party of the first part as such 
requisition is provided to be made in the case of the 
phonograph-graphophone by Jesse H. Lippincott upon 
the American Graphophone Company pursuant to the 
agreement between said Lippincott and said American 
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Graphophone Company under agreement dated March 
26, 1888, and in the case of the phonograph as pro- 
vided it shall be made by the Edison Phonograph 
Company upon Thomas A. Edison pursuant to the 
agreement of October 28, 1887, or by the North 
American Phonograph Company upon said Thomas A. 
Edison, or the Edison Phonograph Works pursuant to 
the agreement of August Ist, 1888, and subject in the 
case of the Phonograph and Phonogr aph-graphophone 
to the several terms of said agreements affecting such 
neglect or failure to supply either of said instrumeuts, 
then the party of the second part shall have the right 
which the said North American Phonograph Company 
or Jesse H. Lippincott, sole licensee of the American 
Graphophone Company would then bave to manu- 
facture or cause to be manufactured — instru- 
ments or supplies or both, necessary to 
fill so much of such requisition as the 
said North American Phonograph Company or 
Jesse H. Lippincott, sole licensee of the 
American Graphophone Company shall be unable or 
shall fail to supply, and all costs of said instruments 
or supplies to the party of the second part over and 
above the cost thereof as determined by the rentals of 
Phonographs or phonograph-graphophones or the 
prices of special extras and appliances as_ herein pro- 
vided to the party of the second part shall be borne by 
the party of the first part. 

“ ELEVENTH : It on the first day of January, 1890, or 
at any time thereafter, the results of exclusively leasing 
instruments shall be unsatisfactory to the party of the 
first part, it may require the party of the second part 
to give the public the option of either leasing or pur- 
chasing the said instruments and in such event sales 
shall be made at such reasonable prices which shall be 
fixed by the party of the first part, provided, however, 
that if such requirement shall be made in the case of 
any one sub-company, it shal] be operative in the case 
of all sub-companies acting under the authority of the 
North American Phonograph Company or Jesse H. 
Lippincott, sole licensee of the American Grapho- 
phone Company. From the price received for any in- 
strument so sold, there shall be tirst deducted and paid 
to the party of the first part an amount which shall 
equal the actual cost of said instrument to the party of 
the first part and the remainder of such selling price 
shall be equally divided between the party of the first 
part and the party of the second part, settlements and 
payments to be made by the party of the second part 
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on or before the 10th day of each month for all sales 
made during the previous month. 

-“ PweLrrH: In the conduct of its business and in 
all circulars, cards, and advertisements, there shall 
appear, and the party of the second part shall 
set forth, as prominently as its own corporate name 
and in connection therewith wherever it shall occur, the 
following: “ New England Phonograph Company, acting 
uuder authority of the North American Phonograph 
Company, and Jesse H. Lippincott, sole licensee of 
the American Graphophone Company ”. 

“Tairreenta: The party of the first part having 
made liberal provision for conducting experimeuts 
looking towards the improvement and perfection of 
the Phonograph and Phonograph-graphophones by 
the respective inventors thereof during the next fifteen 
years or thereabouts, will be entitled to the ownership, 
use or control of whatever inventions are made and 
patented by such inventors, and the instruments 
leased or to be leased under this agreement shall have 
the benefit of all improvements and inventions thus 
secured ; and any other improvements and inventions 
which the party of the first part may become entitled to 
the use, ownership or control of during the term of this 
agreement or any extension or renewal thereof, but it 
is expressly understood and agreed that no new pat- 
ented invention of the said Edison shall be used or 
sold with the Phonograph-graphophone, and no new 
patented invention owned or controlled now or here- 
after by the Volta Graphophone Company shall be 
used upon, or sold with the Phonograph. 

“ The instruments delivered by the party of the first 
part under this agreement shall at all times possess all 
the improvements thereon which at the time of such 
delivery or prior thereto have been adopted by the 
party of the first part. And it is further provided that 
if the furnishing of such new improvements or inven- 
tions shall add materially to the cost of the Phono- 
graph or Phonograph-graphophone, as the same ‘is 
now known, the question of such additional 
charge, if any, shall be left to an arbitration, 
the party of the first part choosing one arbi- 
trator and the party of the second part another, 
and the two, if they fail to agree, a third to 
be chosen by the two arbitrators, and the decision 
of such arbitration or of a majority thereof thus made 
shall be binding upon the parties hereto. 

“ FourreeNtH: If the party of the second part shall 
fail to pay to the party of the first part any sum or 
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sums of money which may be due under this agree- 
ment and if said default shall continue for the period 
of thirty days after the same shall become payable, 
and after written demand therefor or if the party of 
the second part shall violate any other of the terms or 
conditions of this agreement and shall persist in such 
default, violation or neglect or fail to remedy or 
repair the same for sixty days after written notice 
thereof from the party of the first part, or if the party 
of the second part shall become bankrupt or iusolvent, 
and shall so continue for the period of thirty days, 
then the party of the first part may, if it shall so elect 
by written notice of the party of the second part (or 
those in charge of any of its oftices) immediately ter- 
minate all the rights granted by the party of the first 
part hereunder, and take possession of, and remove all 
Phonographs and Phonograph-graphophones and sup- 
plies therefor, and for that purpose may enter the 
premises of the party of the second part and of all 
persons claiming under it, and may collect from any 
sub-lessee or purchaser all sums then or thereafter 
due to it, or to the party of the second part for the 
use or purchase of any instruments, or for supplies 
therefor, or it may, so long as it shall see fit, leave in 
the enjoyment and use of any Phonograph or Phono- 
graph-graphophone any lessee or other person, in 
actual possession thereof, or by or from whom any 
part of the purchase price is unpaid and collect from 
him or them such sums as may then and thereafter 
be or become due for the use or purchase of the 
Phonograph or Phonograph-graphophone, and for 
that purpose shall be entitled to, and may take 
possession of, the premises of the party of the 
second part used for carrying on its business, and 
occupy and conduct the same. ‘he property so taken 
and which does not belong to the party of the first 
part or revert to it hereunder, may be returned within 
six months from the taking, in which case the party of 
the first part shall pay to the party of the second part 
a reasonable compensation for its use, or the party of 
the first part may retain the same as its own property 
and pay therefor a reasonable price (not exceeding the 
actual cost thereof), within seven months after the tak- 
ing, and shall account to the party of the second part 
for all the sums collected which shall have accrued 
before the party of the first part became so entitled to 
possession, deducting all expenses incident thereto, 
and all sums which may be due to the party of the 
first part. The party of the first part also expressly 
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~ reserves to itself all its rights and remedies at law, and 


in equity, under the patent laws or otherwise, includ- 
ing the remedy by injunction against the party of the 
second part, or those claiming under it, for the use of 
any of its patented inventions or instruments not au- 
thorized by a subsisting license hereunder, or for the 
violation of any other of its rights. The party of the 
first part may in such event at its own cost and ex- 
pense also use the name of the party of the second 

art to protect its interests and to enforce its rights 

ereunder. And the said party of the second part 
hereby agrees to execute any and all assignments in 
accordance herewith and in furtherance of the rights of 
the party of the first part under this paragraph. 

“ Firreenti: This Contract is personal to the party 
of the second part herein named, and any assignment 
of it or of any of its rights granted hereunder, 
or any, or either of them, by act of the party 
of the second part without the written consent of the 
party of the first part shall be a violation of this agree- 
ment and good and sufficient ground for a cancellation 
thereof by the party of the first part at its option. 

“SrxrEentu : If the party of the first part shall trans- 
fer to any party, parties or corporation, who shall agree 
to perform the stipulation hereof its title to the Phon- 
ographs and Phonograph-graphophones hereby leased 
and the patent rights under which they are licensed, 
and its then existing interests hereunder, it is agreed 
that the provisions hereof shall enure to the benefit of 
and shall be binding upon such transferee in respect to 
all things done or to be done under this Agreement, 
as if the transferee were named a party hereto, but the 
party of the first part, said The North American Phon- 
ograph Company, shall not be released from its obliga- 
tions hereunder but shall continue to be answerable 
hereunder to the™party of the second part pursuant to 
the terms of this agreement, as if such transfer had 
not been made. 

“ SEVENTEENTH : The party of the first part hereby 
covenants for itself and its assigns, with the party of 
the second part that it, the party of the first part, is at 
the date hereof fully and lawfully entitled and empow- 
ered to make and perform this agreement and_ license 
and every part thereof and that it will on demand from 
time to time execute and deliver to the party of the 
second part all such further or other instruments of 
assnrance as the party of the second part shall reason- 
ably require. 


65 


56 


67 


68 


Raymond R. Wile 
Research Library 


« 


69 


70 


71 


72 


18 


“EIGHTEENTH : The party of the second part hereby 
further agrees that it will keep its books of account, 
sales book, records of rentals and other office records 
in such form and will make such reports to the party 
of the first part as may be preseribed and directed by 
the party of the first part through its auditor appointed 
for the purpose of organizing and maintaining a gen- 
eral form of records and accounts for all sub-com- 
panies. 

“ NINETEENTH: It is hereby understood and agreed 
that the use of the Phonograph and Phonograph- 
Graphophone, so far as the same, or either of them, is 
applicable to watches, clocks, or in so far as the use 
thereof has been conveyed by the said Edison to Lowell 
C. Briggs aud William W. Jacques under and pursuant 
to a certain agreement bearing date the first day of 
October, 1887, is hereby excepted and reserved from 
the terms of this agreement and that this agreement 
shall not be construed as in any way authorizing the 
party of the second part to use the inventions covered 
hereby for such purposes. But it is further under- 
stood and agreed that 50°) of the profits which may 
be received by the party of the first part, or by Jesse 
H. Lippincott, sole licensee of the American Grapho- 
phone Company, shall be divided in such equitable 
way as may hereafter be determined, among all the 
sub-companies licensed by the party of the first part. 

“ TWENTIETH: The party of the first part further 
agrees that any and all privileges and powers not 
herein conferred upon the party of the second part, 
which shall hereafter at any time during the continu- 
ance of this Agreement be conferred by the party of 
the first part upon any other Sub-Company, shall be 
likewise granted to the party of the second part. 

“IN WITNESS WHEREOF the parties hereto have caused 
this instrument to be executed, each by its proper 
officers and each has caused its corporate seal to be 
hereto affixed the day and year first above written. 

(SeaL) “ THe Norra AmericaAN PHoxoGrarH Co., 

; “ By Jesse H. Lipprycort, 
“ Prest. 

“ Attest : 

“Gero. H. Firzwitsoy, 
“ Secy. 
“THE NEW ENGLAND PHONOGRAPH COMPANY, 

(SEAL) “ By Jonny B. GLeason, 

“ President.” 
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9. To the remaining statements in the Ninth allega- 
tion: They say that the alleged suit in equity 


“now pending in the Cireuit Court of the 
United States for the District of New Jersey, 
in which the defendant herein, the New En- 
gland Phonogtaph Company, is complainant, and, 
one, Thomas A. Edison, the Edison Phonograph 

. Company, the Edison Phonograph Works, and 

‘the National Phonograph Company are defendants 
(said last named parties-defendants are hereinafter 
designated and referred to as the ‘ Edison Asso- 
ciates’ or as ‘ Associates ’°) ” 


was not brought by the New England Phonograph 
Company nor by its authority, nor by the authority of 
the board of directors of said New England Phono- 
graph Company, which alone has the power and au- 
thority to manage and conduct the business of said 
company. 

And they specifically deny that said alleged suit 
pending as aforesaid was brought by the New England 
Phonograph Company. 

And, on information and belief, they further aver 
and say that one Frederick L. Holmquist and the said 
James L. Andem, plaintiff herein, falsely, fraudulently 
and feloniously claiming and representing themselves, 
respectively, to be the president and secretary of the 
New England Phonograph Company, by their false 
claims and representations, and by the fraudulent and 
forged signature and seal claimed and purporting to 
be the signature and seal of said New England Phono- 
graph Company, did utter, execute and cause to be 
entered in said Circuit Court of the United States for 
the District of New Jersey, a suit in equity, falsely 
appearing to be the suit of The New England Phono- 

. graph Company against said Thomas A. Edison and 
others named above ; that said alleged “ New Jersey 
Suit” was, and is, not for the beneficial interest of said 
New England Phonograph Company, but has been and 
is, to the great hindrance, injury, damage and preven- 
tion of due and proper management, adjustinent and 
settlement of the interests of the New England Phon- 
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ograph Company; and that the value of the stock of 
said New England Phonograph Company has thereby 
been greatly hindered aud reduced. 


10. To the tenth allegation: They deny that 
the New England Phonograph Company brought 
the suit therein set forth as the “ First New Jersey 
Suit”; and, farther, they aver that for several years 
prior to October, 1899, said New England Phonograph 
Company had ceased doing business under its charter 
and organization ; had been destitute of assets or 
funds for the prosecution of business or even the pay- 
ment of current expenses and corporate taxes; had 
mide various futile efforts to raise or secure money by 
loan or by reorganization, all of which had failed; thrat 
claims had been alleged that the North American 
Phonograph Company had violated the rights of the 
New England Phonograph Company vested in it by 
virtue of the contracts between said companies but no 
-action had been taken nor suit entered to maintain or 
enforce said claims; that the then last meeting of the 
Stockholders of said Company had been held on the 
17th day of October, 1898; that on the 8th day of 
November, 1899, satisfactory proof was filed with 
the Attorney General of the State of Maine that said 
company had ceased to transact business, and the same 
was duly certified to the Secretary of State and said 
corporation was excused from its statute duties, and 
thereupon remained legally suspended (moribund and 
in a state of “ innocuous desuetude ”) until such time 
as it should notify the Secretary of State of its pur- 
pose to resume; that the directors of said corporation 
elected at said last meeting of the stockholders, Oc- 
tober 17th, 1898, were 


Bleecker Van Wagenen 
Scott Tremaine 
Eugene N. Foss 

John B. Gleason 
Charles A. Cheever 
Homer W. Nichols 

L. E. Evans 

Aug. N. Sampson 
Bryce Metcalf 
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and that the Clerk and Inspector of Elections then 
elected and duly qualified was George L. Rogers; that 
said Board of Directors duly organized by electing 

Charles A. Cheever, President, 

Bryce Metcalf, Vice-President, 

Scott Tremaine, Treasurer, 

L. E. Evans, Secretary. 


The President (and Director) Mr. Charles A. 
Cheever, died May 3, 1900, and the vacancy thereby 
caused had not been filled ; that while said corpora- 
tion was still in suspension, said “First New Jersey 
Suit ” was brought on the 11th day of February, A. D. 
1901, in the Circuit Court of the United States for the 
District of New Jersey, in the name of the New Eng- 
land Phonograph Company as complainant, against 
the, so-called, “Edison Associates;” that said suit 
was not brought by the legal authority or procurement 
of the New England Phonograph Company, but was 
procured to be brought and entered in said Court by 
an illegal, unauthorized, collusive, false and fraudulent 
arrangement, and champertous agreement and pre- 
tended contract entered into by this complainant, 
James L. Andem, with other persons for the prosecu- 
tion of this and numerous other similar suits, and that 
said, so-called, “ First New Jersey Suit” was not then 
and there the suit of the New England Phonograph 
Company. 


11. To the Eleventh allegation, they admit that : 


“ Heretofore a suit was begun by a bill of equity 
in the Circuit Court of the United States for the 
Southern District of New York, by the New York 
Phonograph Company as complainant, against the 
‘Edison Associates’ as defendants ” ; 


but they deny that said suit was: 
“based upon the same contracts as those held by 


the New England Phonograph Company (referred 
to in paragraph 9 of this Dill), except that the 
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territory within which the New York Phonograph 
Company was granted exclusive rights with re- 
spect to the sale of phonographs, phonograph 
appliances and supplies was the State of New 
York instead of the ‘ New England States’ ”. 


And they aver that the rights of the New England 
Phonograph Company under its contracts with the 
“ Edison Associates’ were not based upon the same 
state of facts as those of said New York Phonograph 
Company and would in no way be afiected, determined 
or adjudicated by the result of said New York Phono- 
graph Company’s said suit. 


12. To the twelfth allegation, on information and 
belief, they deny that 


“In the ‘New York Suit’ a final decree and 
judgment was on the 26th day of March, 1906, ren- 
dered in favor of the complainant the New York 
Phonograph Company ” ; 


and say that the only decree rendered therein was 
merely an interlocutory decree, and that no further 
proceedings have been had therein; and they deny 
that said decree and judgment in all respects granted 
the relief prayed for and aftirmed and confirmed the 
validity of the contracts referred to in paragraph 8 of 
this bill of complaint. 

And the defendants aver that there is no decree or in- 
junction now in force in the Southern District of New 
York restraining the National Phonograph Company (or 
the “ Edison Associates”) and its agents and dealers 
from selling and leasing, within the State of New York, 
phonographs and supplies therefor which are now 
manufactured by the National Phonograph Company. 


13. To the thirteenth allegation, they deny 
that : 


“The Edison Associates procured by collusion 
with certain of the officers of the New England 
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Phonograph Company a secret discontinuance 
of the first New Jersey suit, and have been and are 
now attempting to procure and secure a dismis- 
sal of the pending New Jersey suit, and for that 
purpose, and in their interest said defendant 
William Pelzer has purchased or obtained control 
of four thousand eight hundred and seventy six 
shares of the capital stock of said New England 
Phonograph Company.” 


And they aver that said William Pelzer first became 
the owner of said four thousand eight hundred and 
seventy-six shares ef the capital stock in the New Eng- 
land Phonograph Company after the “ First New Jersey 
Suit” had been dismissed, and before the pending New 
Jersey suit had been commenced. 


14. To the fourteenth allegation, they deny 
that : 


“ Said defendant John E. Helm, acting for the 
New England Phonograph Company and the other 
Edison Associates, has unlawfully obtained pos- 
session aad control of four thousand shares of the 
capital stock of said New England Phonograph 
Company, which four thousand shares had been 
issued as treasury stock from its treasury, and 
without consideration, to the Central Trust Com- 
pany in trust to be held by said Central Trust 
Company in trust, not to be voted ut any meeting 
until after the same should be returned to the said 
New England Phonograph Company. Said four 
thousand shares held by said John E. Helm can- 
not lawfully be voted at any meeting of the stock- 
holders of said corporation.” 


And they deny that said 
“ four thousand shares had been issued as trea- 


sury stock from its treasury, and without con- 
sideration, to the Central Trust Company in trust 
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to be held by said Central Trust Company in 
trust, not to be voted at any meeting until after 
the same should be returned to the said New 
England Phonograph Company.” 


And they aver that said four thousand shares of 
said stock had been issued as a_ part of the considera- 
tion for the contract of the New England Phonograph 
Company with the North American Phonograph Com- 
pany and became and was the property of said 
last named company, the “ parent company,” which 
was the legal beneficiary for whom the same was held 
by Jesse H. Lippincott, Trustee, and that said stock 
was properly and lawfully delivered to the National 
Phonograph Company and was by it duly assigned to 
said John E. Helm, who, by its procurement, became 
the legal holder of record of said stock, and as such 
said Helm can lawfully vote said stock at any meeting 
of the stockholders of said corporation. 

And they aver that said John E. Helm first became 
the record owner of said four thousand shares of the 
capital stock in the New England Phonograph Com- 
pany after the “ First New Jersey Suit” had been 
dismissed and before the pending “ New Jersey Suit” 
had been commenced. 


15. To the fifteenth allegation, they deny that : 


“ As a part of said unlawful plan the said Na- 
tional Phonograph Company has filed a plea in 
said New Jersey suit which alleges that the bill of 
complaint therein was not signed by the officers 
of the New England Phonograph Company, and 
that said suit was andis not authorized by said 
Company; andin support of said allegations is 
now offering the testimony of the defendants 
McCoy and Helm, claiming to have been elected 
as officers of the New England Phonograph Com- 
pany by means of its stock so illegally procured 
and voted in the interests of the Edison Associates 
as aforesaid.” 
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And they deny that they are in any way parties to any 
“unlawful plan”, or are responsible for any “ plea in 
said New Jersey suit”; and they aver that in fact said 
bill of complaint was not authorized by said New Eng- 
land Phonograph Company, and was not signed by its 
officers, as they will more fully set forth hereinafter. 


And the defendants McCoy and Helm specifically 
deny that they are: 


“claiming to have been elected as officers of the 
New England Phonograph Company by means of 
its stock so illegally procured and voted in the 
interests of the Edison Associates as aforesaid ” 


as the same is stated in the last clause of said allega- 


tion. 
a 


16. To the Sixteenth allegation, the said 
John E. Helm and William Pelzer deny that 
they or either of them purpose or intend at the 
annual meeting, or any meeting, of the stockholders of 
the New England Phonograph Company, either in per- 
son or by proxy, to vote in favor of and to elect di- 
rectors and other officers of said New England Phono- 
graph Company who will manage the affairs of said 
Company in the interests of the alleged defendants in 
the alleged New Jersey suit to the injury and damage 
of said New England Phonograph Company and its 
bona fide stockholders ; and, affirmatively, they say 
each for himself that he intends to secure the election 
of such board of directors aud officers as shall best 
conserve and protect and advance the interests of 
said New England Phonograph Company and all of 
its stockholders alike in their respective interests as 
such stockholders. 


17. To the seventeenth allegation : The said re- 
spondents deny that they or either of them intend to 
effect or permit, at the annual election of the stock- 
holders, the election of a board of directors and other 
officers of said New Englaud Phonograph Company in 
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the interest of the defendants in the said alleged New 
Jersey suit, or seek their own profit or that of the 
National Phonograph Company at the expense of the 
New England Phonograph Company or its stock- 
holders, and they affirmatively say they each intend to 
elect a board of directors and other officers which will 
best protect aud conserve the interests of said New 
England Phonograph Company, and of themselves 
alike with all other of its stockholders. 


18. To the eighteenth allegation : The respondents 
aver that the complainants have long had full and suf- 
ficient time and opportunity to review, examine and test 
any and all proceediugs of the New England Phonograph 
Company and its officers by proper form of complaint, 
procedure and action and to have had the same duly de- 
termined and adjudicated long prior to said annual meet- 
ing by the courts of this jurisdiction, where alone the 
same can properly be heard, determined and adjudi- 
cated ; and that after their long neglect to obtain such 
adjudication, they are not entitled to the remedy they 
seek in this complaint ; and that it would be to the 
great injury of the New England Phonograph Com- 
pany and its stockholders, and entirely destroy the 
value of the stock of said Company should such relief 
as prayed for be granted. 


AND FURTHER ANSWERING, GENERALLY, to the several 
allegations comprising said plaintiffs’ bill of complaint 
the respondents severally and in behalf of said New 
England Phonograph Company of their own knowledge 
as hereinbefore set forth, and further on information 
and belief, say that : 

Said New England Phonograph Company upon its 
organization in 1888, issued its entire capital stock, and 
had in return therefor as its assets, certain rights under 
its contract entered into in due form with the North 
American Phonograph Company hereinbefore set forth ; 
that asa part of the consideration for said rights, the 4,- 
000 shares of stock in the New England Phonograph 
Company were transferred to, and held for,.said North 
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American Phonograph Company by one Jesse H. 
Lippincott, Trustee ; and by the voluntary act and pro- 
curement of said North American Phonograph Com- 
pany said 4,000 shares were placed in _ trust 
with the Central Trust Company of New York on the 
24th day of Javuary, A. D. 1889, to be held in 


trust until the 12th day of October, 1893,. 


during which term said Lippincott, Trustee, 
as aforesaid, waived the right to vote or to 
receive dividends upon this stock, and upon the 
expiration of said term said stock was to be trans- 
ferred to said Lippincott, Trustee, without any 
further consideration. By this concession of Lip- 
pincott, Trustee, and the North American Phono- 
graph Company, the New England Phonograph Com- 
pany was to be enabled to establish and conduct its 
busiuess free from the dominating influence of so large 
a proportion (one-fifth), of its capital stock. 
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At some time in 1894, the North American Phono- ~ 


graph Company became insolvent and a bill of com- 
plaint was filed in the Court of Chancery of New 
Jersey, between Walter Cutting, Ex. Etc., complainant, 
and the North American Phonograph Company, De- 
fendant, for the appointment of a receiver for said 
North American Phonograph Company ; and thereupon 
the said North American Phonograph Company was 
adjudged insolvent by a decree of said court, and John 
R. Hardin, Esq., of the State of New Jersey, was duly 
appointed receiver of said corporation in said suit, and 
as such succeeded to the ownership, title and posses- 
sion of all the property and rights of the North 
American Phonograph Company, and thereby assumed 
the general relation of the North American Phono- 
graph Company to the New England Phonograph 
Company. 

Claim had been made by the New England Phono- 
graph Company that there had been a breach of its 
contract by the North American Phonograph Company, 
for which it had some claims against said North Amer- 
ican Phonograph Company, and it claimed that till 
these claims were adjusted the 4,000 shares of stock in 
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trust by the Central Trust Company of New York 
should be withheld, and held to be the property 
of the New England Phonograph Company; and ata 
meeting of the board of directors of the New Jngland 
Phonograph Company, held September 24, 1894, a 
resolution was adopted : 


“that a committee of three be appointed to con- 
sider as to the affairs of this company and to 
negotiate with the Receiver of the North Ameri- 
can Phonograph Company * * * and to re- 
port to this boardin regard thereto. The Com- 
mittee is also authorized to take such action as 
they may deem proper to settle claims which this 
Company has against the North American Phono- 
graph Company.” 


Thereupon negotiations were had and action taken 
and a petition was filed by said New England 
Phonograph Company in the action pending in the 
Chancery Court of New Jersey between Walter Cutting 
Ex. Ete., complainant, and The North American Phono- 
graph Company, defendant (above referred to), setting 
forth its claims against the North American Phono- 
graph Company and John R. Hardin, Receiver, and 
praying relief, and farther praying that the 4,000 
shares of stock of the New England Phonograph Com- 
pany held by said Receiver, being the stock in trust 
in the Central Trust Company of New York, should be 
delivered up for cancellation: and thereupon due pro- 
ceedings were had and the same came to final adjudica- 
tion and judgment as set forth in the following decree: 
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“IN CHANCERY OF NEW JERSEY. 


“ Between 
“ Watrer Courtine, Ex. Etc., 
a Complainant, 


Order dismissing 
Petition of the 
New England 
Phonograph Co. 


AND 


“ THe Norra AMERICAN PHONO- 
“ @RAPH Co., 
“ Defendant. | 


; Bill Ete. 
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“The Petition of the New England Phonograph . 


“Company, having been heretofore filed in the above 

“ stated cause, and an order to show cause having been 
“ made thereon requiring John R. Hardin, Receiver of 
“the North American Phonograph Company, to show 
“cause on the nineteenth day of March, eighteen hun- 
“ dred and ninety-five, at two o’clock in the afternoon 
“ of that day, why he ‘should not be directed to deliver 
“up to the Petitioner for cancellation, 4,000 shares of 
“ stock to the New England Phonograph Company, in 
“ the hands of the said Receiver, as part of the assets 
“ of the North American Phonograph Company, and 
“the said Receiver having on the return of said order 
“to show cause filed his auswer to said petition, and 
“the Court having taken oral proofs and heard Mr. 
“ John B. Gleason, of the New York Bar, in support 
“* of the said petition, and Mr. Charles J. Roe and the 
“said Receiver in opposition thereto, and having taken 
“time to consider said petition, answer, proots and 
“ arguments, and now being of the opinion that the 
“ prayer of the said petition should be denied, and that 
“said petition should be dismissed with costs ; 

“Tt is thereupon ou this first day of September 
“ eighteen hundred and ninety- six, on motion of said 
‘** Receiver ordered, 

“ That the prayer of the said petition of the said 
“ New England Phonograph Company be denied, and 
“ the said petition dismissed with costs. 

“ Respectfully advised, 

“ Joun R. Emery, 

“VC. 
*¢ ALex, T. — Pe 
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(Expvorsep) ‘“ 18-785—In Chancery of New Jersey— 
Between Walter Cutting, Ex. Ete. Compl’t. and The 
North American Phonograph Co. Def’t.—On Bill &e. 
Order Dismissing Petition of the New England Phono- 
graph Co.—John RK. Hardin, Sol’r.—Filed Sept. 2, 
1896.” 


* Vivian M. Lewis, Clerk of the Court of Chancery 
of the State of New Jersey, the same being a Court of 
Record, do hereby certify that the foregoing is a true 
copy of the Order Dismissing Petition of the New Eng- 
land’ Phonograph Co. filed Sept. 2, 1896, in the cause 
wherein Walter Cutting Ex. Ete. is Complainant and 
The North American Phonograph Co. is Defendant, 
now on the files of my office. 

“Ix testimony WHeEreorF, I have hereto set my hand 
and affixed the seal of said Court, at Trenton, this 
eighteenth day of October A. D, nineteen hundred and 
six. 

(Seal of the Court Vivian M. Lewis, 

of Chancery, State Clerk. 
of New Jersey) ~ ; 


“ T, WinuiAm J. Maare, Chancellor of the State of 
New Jersey, do hereby certify that Vivian M. Lewis, 
whose name is subscribed to the above certificate, was, 
at the date thereof, and now is, the Clerk of the Court 
of Chancery of the State of New Jersey; that said at- 
testation is in due form, that the seal thereto annexed 
is the seal of said Court, and that the signature of the 
said Vivian M. Lewis is in his own. proper hand- 
writing. ' 

“ Witvess my hand at the City of Treaton this 
eighteenth day of October, A. D. nineteen hundred and 
‘SIX. 


W. J. Maatg.” - 


(EnporsepD) “ 18,785—In Chancery of New Jersey— 
Between Walter Cutting, Ex. Ete., Complt. and The 
North American Phonograph Co., Deft.—John R. 
Hardin, Sol’r.—-Filed Sept. 2, 1896.” 


In accordance with this opinion, the petition was duly 
dismissed ; and the defendants append.an exemplified 
copy from the records in said suit of the petition of 
said New England Phonograph Company, The Re- 
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ceiver’s Plea and the Decision of the Court, and pray 
leave to make the same a part of this answer. 


By this decree it was legally and finally adjudicated 
that this 4000 shares of stock was a part of the assets 
of the North American Phonograph Company in the 
hands of said John R. Hardin, Receiver, and there- 
after, by order of the Court authorizing and confirm- 
ing such sale, he conveyed tie same, with other assets 
of said North American Phonograph Company, to the 
National Phonograph Company, a corporation duly 
organized under the laws of New Jersey, in October, 


1896. 


This is the same 4000 shares of stock referred to, 
now held by Mr. Johu E. Helm, stockholder of record 
and one of these respondents. 

> 
By virtue of the foregoing decision of the Court the 
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respondents aver that the title to said four thousand | 


shares of stock is detinitely and finally determined 
and stands “ ves judicata” as shown in said decree. 


In the prosecution of its business the New England 
Phonograph Company had been involved in, suits in 
the Courts of the New England States with various 
parties who infringed or contested the rights claimed 
to be vested in it by its contract with the North 
American Phonograph Company, and more notably by 
the suit filed October 12th, 1894, during the term of 
the “Suspension Agreement”, in the Cireuit Court of 
the United States, District of Massachusetts, in which 
the American Graphophone Company was complainant 
and the New England Phonograph Company was de- 
fendant. This controversy seriously affected the in- 
terests of the New England Phonograph Company in 
its exclusive territory, and caused further complaint on 
its part against the North American Phonograph Com- 
pany. This was finally determined and ees by 
Judge CarpPeNTER in the following opinion : 
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* CIRCUIT COURT OF THE UNITED STATES, 
& District oF MasssCHUSETTS. 


“ In Equiry. 


“* AMERICAN GRAPHOPHONE winraia| 


oe Vv. 


. No. 530. 
126 « THE New EncGianp PHoNoGRAPH 
‘“* COMPANY, ET AL. 


_ OPINION OF THE CouRT, 
“ June 19, 1896. 


“ CARPENTER, District Judge: This is a bill in 
“ equity to restrain an alleged infringment of certain 
“ letters patent for apparatus for recording and _repro- 

127 ., : 

ducing sounds, known as graphophones. The re- 
“ spondents pled a license from the complainant and 
“issue has been joined and evidence has been taken. 
“ T do not think it will be useful for me to detail the 
“ arguments and considerations which have been taken 
‘‘into the account in determining the questions thus 
“raised. I have reached the conclusion that the con- 
“tracts made by the complainant on the sixth of 
* August, 1888, with Jesse H. Lippincott, amount to 
“an adoption and ratification of the contracts made 
“ by him and under which the respondents claim ; and 
“ that the complainant is estopped to deny the rights 
“ of the parties to those Jast-named contracts to carry 
“ out the provisions thereof. 

“ The bill will therefore be dismissed.” 


By this decision, the contention that the New Eng- 
land Phonograph Company was not vested with the 
exclusive rights granted it by its contract with the 
North American Phonograph Company and _ that 
thereby the North American Phonograph Company 
had failed to fulfill its contract, was effectually and 

. finally determined. 
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At the end of some five years from the beginning of 129 


its contract with the North American Phonograph Com- 
pany, the New England Phonograph Company had 
failed to meke its business a commercial success, and 
it had exhausted all or nearly all its available funds 
and assets, and, in common with thirty other com- 
panies attempting to do a similar business in other 
parts of the Uniten States, under contracts with said 
North American Phonograph Company, found itself 
unable to continue its business as required by its said 
contract, and thereupon, ou the first day of January, 
1894, it eutered into the following agreement with the 
North American Phonograph Company (known as, 
and hereinafter referred to as the “Suspension Agree- 
ment”). 


(‘Suspension Agreement.”) 


“ Tus AGREEMENT, made this First day of January, 
1894, by and between the North American Phonograph 
Company, a corporation organized under the laws of 


the State of New Jersey, party of the first part, and 


the New England Phonograph Company, a corpora- 
tion organized under the laws of the State of Maine, 
party of the second part witnesseth : 

“ That for and in consideration of the sum of one 
dollar by each to the other in hand paid, and of other 
good and valuable consideration, the receipt of which 
is hereby acknowledged, it is agreed by the parties 
hereto as follows : 

“ First: From the date of this agreement to and 
until the first day of July, 1895, the performance by 
the parties hereto of the covenants, stipulations and 
duties made incumbent upon them respectively by the 
terms of a certain agreement, bearing date the 12th 
day of October, 1888, made and executed by the party 
of the first part hereto, as the party of the first part 
therein, and by the New England Phonograph Com- 
pany, as the party of the secoud part therein, anda 
ike performance of the covenants and stipulations of 
any subsequent agreements made by the parties 
thereto or either of them according to the terms of 
said agreement of October 12, 1888, is hereby waived 
so far as the same or any of them would in any way 
conflict with the performance of the agreements made 
by this instrument. 
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“ Seconp : From the date of this agreement until 
the first day of July, 1895, the party of the first part, 
the North American Phonograph Company, shall have 
the sole and exclusive right to exploit, lease, sell and 
otherwise dispose of the instrument known as the 
Phonograph, and all supplies, appliances and attach- 
ments therefor, in and throughout the territory 
now covered and operated by the party of the 
second part and it being expressly understood and 
agreed that the party of the first part may 
sell, lease or dispose of such Phonographics without in 
any way restricting the use of the same, or in other 
words, shall in the language of the trade have the 
right to make “ unrestricted sales ’ of phonographs, 
supplies, appliances and attachments therefor ; and it 
being further expressly understood and agreed that 
the business so transacted by the party of the first 
part shall be at its own cost and expense, and without 
risk or contribution in any way of or from the party of 
the second part. 

“Tuirp : The party of the first part shall pay to the 
party of the secoid part a sum of money equal to ten 
per centum of the ultimate selling price to the public 
of all phonographs, supplies aud appliances therefor, 


sold in, or sold to be used in, the territory now cov- | 


ered and operated by the party of the second part, and 
a sum equal to twenty-five per centum of all rents re- 


-ceived from phonographs, leased or rented in or leased 


or rented to be used in said territory. 

“Foourta: Within fifteen days after the expiration of 
each first day of January, April, July and October, in 
each year, duriug the continuance of this agreement, 
the party of the tirst part shall, and hereby agrees to 
pry to the party of the second part, any sum or sums 
of money that may have become due under this agree- 
ment upon the business of the quarter ending with said 
first day of Jaunary, April, July or October ; and it is 
further understood and agreed that reports shall be 
made by the party of the first part to the party of the 
second part, on or before the 15th day of each month, 
showing all sales and leases or rentals of either instru- 
ments or supplies during the previous month. 

“Firra: The stock of supplies and appliances 
appertaining to the phonograph and now on hand 
in the possession of and belonging to the party 
of the second part, shall be taken and pur- 
chased by the party of the first part at prices 
and upon terms to be mutually agreed upon. In the event 
of the failure of the parties hereto to agree upon such 
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prices within sixty (60) days after the execution and 
delivery of this agreement, then snch prices shall be 
settled by three appraisers, one to be appointed by the 
party of the first part, one by the party of the second 
part, and the third by the two so appointed. And a 
decision by two of the three so chosen shall be binding 
upon the parties hereto. If at the time when any 
amount shall be so found to be due to the party of the 
second part by the party of the first part, the party of 
the second part shall be justly indebted to the party of 
the first part in any sum of money, then the amount so 
found to be due or so much thereof as may be required 
to liquidate said indebtedness shal] be credited to the 
party of the second part by the party of the first part. 
And such credit shall thereupon be considered as a pay- 
ment under this agreement pro ¢anto, and, thereafter, if 
the party of the second part shall remain justly in- 
debted to the party of the first part the balance so 
remaining due shall be liquidated by the party of the 
first part from the earliest accruing amounts that shall 
fall due to the party of the second part under the pro- 
visions of paragraphs “ Third ” and “ Fourth” of this 
agreement. 

“Sixra: The party of the first part shall each year, 
during the continuance of this agreement expend in 
advertising its business in and throughout the United 
States of America, at least the sum of five thousand 
dollars, including, amongst others, suitable advertise- 
ments in the following magazines and publications, 
viz.: “The Century,” “ Harper's Monthly,” “ Scrib- 
ner’s,” ‘ The North American Review,” ‘‘ Youth’s Com- 
panion” and “St. Nicholas.” It is understood that 
this provision for advertising is contaiaed in, and will 
hereafter be inserted in the various agreements of other 
companies, or individuals, and that it is intended to 
provide for the expenditure of one sum of five thou- 
sand dollars only, and not as a separate covenaut in 
the case of each agreement. 

“SeventH: The party of the first part agrees to use 
its best endeavors to successfully exploit the business 
of selling phonographs, supplies, attachments and ap- 
pliances therefor in and throughout the territory cov- 
ered by this agreement and in and throughout the 
United States of America, and for that purpose shall 
select and employ the most competent suitable agents, 
to whom it will pay commissions averaging about 
thirty-three and one-third per centum on the ultimate 
selling price of phonographs. 

“ EiaHrH: It is personally understood and agreed be- 
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tween the parties hereto that this agreement shall not 
in any way impair the rights of the parties hereto as 
fixed by agreements heretofore made between them 
except as herein provided, but that subject to the pro- 
visions of this agreement the party of the first part, so 
far as it has the legal right or authority so to do 
hereby fully ratifies and confirms said agreements 
heretofore made, and the licenses, privileges, rights, 
easements, guarantees, terms and conditions heretofore 
granted by the party. of the first part to the party of 
the second part. Nor shall this agreement be in any 
way taken or construed as an abandonment or waiver 
of any of the chartered rights of the New England 
Phonograph Company ; being intended for the devel- 
opment of its business within the territory controlled 
by it. 

“NintuH: It is expressly understood and agreed that 
the party of the first part has fully and fairly repre- 
sented to the party of the second part the exact con- 
dition of its present business relations with the Amer- 
ican Graphophone Company and the instrument here- 
tofore known or designated as the Graphophove or 
Phonograph Graphophone, and that this agreement is 
made subject to any complications that may hereafter 
arise in respect thereto. 

“TenrH : It is farther understood and agreed that 
this agreement shall in no way operate as a release by 
the party of the first part of any of its rights with re- 
spect to its stock with the party of the second part, 
which is provided to be hereafter delivered to the party 
of the first part, or to Jesse H. Lippincott, trustee, or 
his successor, as the party of the first part may direct ; 
or to the benefits arising from said stock from the time 
of its delivery. 

“Tn Witness Wuerror the parties hereto have re- 
spectively caused this instrument to be executed by 
their proper ollicers and their respective corporate 


seals to be hereto aftixed the day and year first above. 


written. 
“ New Encuanp PHonoaraPH ComMPany. 
(SEAL) “By Avaustus P. Martin, 
“ President. 
“ Attest 
“L. E. Evans, 
“ Secretary. 
“THe NortH AMERICAN PHoNoGRAPH Oo., 
(SEAL) “ By Tuomas A. Epison 
« Presdt. 
“« Attest 
“ CLEVELAND WaLouTT” 
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This suspension agreement was of the same effect as 
was entered into by nearly all the other local compa- 
nies in other parts of the country organized for the 
same purposes as the New England Phonograph Com- 
pany, and was a distinct admission that the plan for 
developing the business by the thirty-two distinct 
companies was a failure, and was entered into by the 
New England Phonograph Company and by the other 
companies with the aim and hope that one company 
with one organization and under one management do- 
ing business throughout the entire United States could 
make it pay, when thirty-two companies with thirty- 
two organizations and limited territory could not. 

During the term of this “ Suspension Agreement ”’ 
the New England Phonograph Company suspended 
the transaction of all the business required by the 
terms of its original contract with the North American 
Phonograph Company and at the close of the term of 
the suspension agreement found itself in no position to 
resume the active prosecution of such business and 
did not in fact ever resume and prosecute its said busi- 
ness, and on the 23rd day of June, 1896, said New 
England Phonograph Company by order of its board 
of directors entered into an arrangement whereby from 
that date the : 


‘active business operations of this company, un- 
til further action of this Board be hereafter con- 
ducted by A. N. Sampson in such manner as not 
to impair the rights of the Company, the business 
to be carried on by said A. N. Sampson without 
expense or charge to the Company and that he A. 
N. Sampson receive as compensation for his ser- 
vices and expenses such profits as may accrue in 
the conduct of the business.” 


The annual meeting of the stockholders was held in 
October, 1896, at which, 


A. P. Martin, 
B. Van Wagenen, 


J.S. Aurback, 


145 


146 


147 


148 


Raymond R. Wile 
Research Library 


«€ 


iy Te ee Eerie) NT eee TS et ieee eT ee eee ae |" 


149 H. W. Nichols, 
E. N. Foss, 
A. Foster Higgins, . , 
L. E. Evans, 
Scott Tremaine, 
J. B. Gleason, 
Charles A. Cheever, 
A. N. Sampson, 
W.S. Perry, 
Bryce Metcalf, 


150 
were chosen the board of directors, they being sub- 


stantially the same board as the preceding year, and it 
appears that the same executive officers continued to 
serve, but that no meetings of directors were held until 
September 15th, 1898, (being the first meeting of the 
board of directors subsequent to June 23rd, 1896). 


Preliminary steps were taken at this meeting toward 
a proposed reduction of the capital stock and reorgani- 
151 Zation of the company, the business being still in 
charge of Mr. Sampson from June 23, 1896, under the 
arrangement above referred to, and the report showed 

the assets of the company very small. 


At this meeting a vote was passed to amend the by- 

laws of the company so that the number of the 

. board of directors should be nine, and this action 

was confirmed by vote of the stockholders at the duly 

called special meeting in October, 1898; and at the 

annual meeting, 1898, the number of directors elected 

152 to constitute the board of directors was but nine, and 
‘they were: 


Bleecker Van Wagenen, 
Scott Tremaine, 
Eugene N. Foss, 

Jno. B. Gleason, 
Charles A. Cheever, 
Homer W. Nichols, 

L. E. Evans, 

Aug. N. Sampson, 
Bryce Metcalf. 
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This board of directors met October 17, 1898, and 
organized by the choice of: 


President, Charles A. Cheever, 
Vice-Pres’t., Bryce Metcalf, 
Treasurer, Scott Tremaine, 
Secretary, L. E. Evans. 


At the special meeting of the stockholders and at 
subsequent meetings of the directors, votes were 
passed and sundry efforts were made to effect a reor- 
ganization of the company, and to raise funds for the 
resumption of business, but the scheme was aban- 
doned and the committee on reorganization was fin- 
ally discharged by vote of the board of directors Janu- 
ary 17, 1900. 

On the 8th day of November, 1899 the requisite 
proofs were filed with the Attorney General of the 
State of Maine that the company had ceased to do 
business, and a certificate was filed with the Secretary 
of State, and thereupon the company became legally 
suspended and incompetent to carry on business until 
such time as it should give due notice to the Secretary 
of State ofits intention to do so, which was October 
6, 1902. oe 

Duriig this suspension, said company and its offi- 
cers could legally transact no business other than to 
keep alive its corporate existence. . 

At the date of this suspension, the officers chosen at 
the annual stockholders and the board of directors 
meetings in October, 1898, were still the officers of the 
company, no stockholders meeting having been held 
or other choice of officers made subsequent to that 
time. 

During this time of suspension of legal existence 
and authority to transact any business, as we are ad- 
vised and believe and on information and belief say, 
this complainant, James L. Andem, by illegal, false 
and fraudulent statements, averments, arrangements, 
procurements and pretences, did, on the 11th day of 
February, A. D. 1901, cause to be begun and entered 
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in the Cireuit Court of the United States for the Dis- 
trict of New Jersey, the suit in the name of the New 
England Phonograph Company, in equity, vs. the Na- 
tional Phonograph Company and others (by the com- 
plainants named the “‘ Edison Associates” or ‘ Asso- 
ciates”), und the same suit by them termed the “ First 
New Jersey Suit”. 


And these respondents, further answering, deny 
that said “ First New Jersey Suit” was ever legally in 
existence as the suit of the New England Phonograph 
Compony. 


On March 6, 1901, the then acting executive com- 
mittee of the New England Phonograph Company, by 
circular letter, appealed to its stockholders for a loan of 
twenty-five cents per share, to constitute a fund solely 
for the payment of its office and incidental expenses, 
and from subsequent reports it appears that 28 holders 
of 2921 shares of the stock contributed to this loan the 
sum of Seven hundred and thirty dollars and twenty-five 
cents ($730.25). 


At the next annual meeting of the stockholders, held 
October Ist, 1901, a board of nine directors was again 
chosen, consisting of 

Bleecker Van Wagenen, 
Engence N. Foss, 

H. W. Nichols, 

Scott Tremaine, 

Bryce Metcalf, 

L. E. Evans, 

1. F. McCoy, 

George Brick, 

J. R. C. Kross, 


It does not appear that there was any meeting of the 
board held during the year, and at the next annual 
meeting, October 6, 1902, a board of nine directors was 
again chosen, consisting of Messrs. Metcalf, Foss, Tre- 
maine, Evans and Van Wagenen, of the preceding board, 
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and Messrs. John E. Helm, Frederick Fischer, Joseph 
M. Hill and James W. Gladstone. 


At this meeting the treasurer reported that during 
the past year the company had transacted no business, 
received no money, and that its only assets were its 
rights under existing contracts, and that its liabilities 
amounted to less than One thousand dollars. 


In accordance with due notice filed with the Secre- 
tary of State in October, 1902, the New England 
Phonograph Company resumed its power to transact 
the business for which it was organized, and began 
earnest efforts to restore its affairs and business to a 
reasonable and profitable basis and to establish such 
relations with the National Phonograph Company as 
should best enable the New England Phonograph 
Company to again do business and restore a value to 
its stock. 

Having this object in view, the board of directors, 
at a meeting held October 22, 1902, after taking other 
action for the restoration of the Company to a sound 
basis, adopted the followiug resolution : 


* Resolved: That James W. Purdy, Jr., Counsel 
for the Company be instructed to investigate into 
the facts and letter in connection with the suit 
hereinbefore brought by James L. Andem in the 
name of the Company against the National Phono- 
graph Company and others and report to the 
Board his opinion as to the advisability of con- 
tinuing said litigation or of attempting to make 
some compromise in regard to the matter or of 
discontinuing the said suit.” 


At a meeting of the board of directors November 28, 
1902, Mr. Purdy, acting under instruction of this reso- 
lution, read the following report : 
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PHonoGraPH Company: 


“Sirs: In compliance with your request, I would 
beg to report that I have carefully considered the mat- 
ter referred to me, and have enquired into all the facts 
in connection with them. 

“Tn regard to the present litigation now pending be- 
tween your Company and the National Phonograph 
Company and others, in the United States Circuit 
Court, for the District of New Jersey, I would say 
that in my judgment the chance of ultimate success is 
small. The contract under which the New England 
Phonograph worked for some years was made with 
the North American Phonograph Company, and Jesse 
H. Lippincott, Licensee of the American Graphophone 
Company. At that time the North American Phono- 
graph Company held no title to the Edison Phono- 
graph patents, but had an option on the stock of the 
Edison Phonograph Company, subject to the payment 
to Mr. Edison of certain moneys still due him on the 
sale of that stock. Your Company fortunately pro- 
cured from Mr. Edison, an agreement by which the 
right of the North American Phonograph Company to 
make the contract in question was not subject to be 
destroyed by the failure to pay Mr. Edison the balance 
due him; buat unfortunately, no title to any of the 
patents passed to the North American Phonograph 
Company. On this account, the suit now pending 
took the form of « bill in equity to restrain the viola- 
tion of a contract, and not a bill to restrain infringe- 
ment of a patent. The North American Phonograph 
Company went into the hands of a receiver and was 
wound up. Its assets were purchased by various _per- 
sons and corporations, among whom is the National 
Phonograph Company, the principal defendant in the 
pending suit. The basis of the suit is that the National 
Phonograph Company became bound by the covtract 
of the North American Phonograph Company. I 
am of the opinion that there is great doubt as to 
whether this proposition can ever be established in 
Court. 

* It is true that on a demurrer to this company’s 
bill of complaint, Judge Gray overruled the demurrer, 
but the bill expressly alleged that the National Phono- 
graph Company had assumed all the obligations of the 
North American Phonograph Company; and as the 
demurrer admitted the truth of the allegations, of the 
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bill, this fact was assumed by Judge Gray in his 
opinion. 

“T think that it was unwise in the Company to insti- 
tute this suit, and thatif some settlement could be made 
with the National Phonograph Company by which 
your Company could be relieved from any obligation 
for costs in this suit and the moneys already expended 
by it reimbursed it would be an advisable settlement. 

“Tn regard to the proposed suit against the 
American Graphophone Company and its selling 
agent the Columbia Phonograph Company the situ- 
ation is quite different. At the time the contract 
above referred to was made, the American Graphophone 
Company was the owner of the graphophone patents, and 
Jesse H. Lippincott was its sole licensee. The Ameri- 
can Graphophone Company afterwards claimed that 
Lippineott had no authority to give your company any 
exclusive license under the graphophone patents, and 
that his license was forfeited by non-compliance with 
its conditions. Upon that theory a suit was brought 
against your Company in the Circuit Court for the 
District of Massachusetts for infringing the Grapho- 
phone patents. A plea was interposed setting up that 
the American Graphophone Company by its actions, 
after the contract was made between Lippincott and 
your Company, ratified that contract, and ratified your 
exclusive license under the Graphophone patents. Tes- 
timony was taken under this plea and the plea was 
sustained by the Court, and no appeal taken from that 
judgment. There is therefore now a final decree bind- 
ing on all parties adjudging that your exclusive 
license under the patents is valid, as against the 
American Graphophone Company. 

“That Company has its manufactory at Bridgeport, 
and its agents have stores throughout New England, 
and purchasers from it sell graphophones in many 
cities in New England. In my judgment, the chances 
of your succeeding in enjoining the American Grapho- 
phone Company from further violating the Grapho- 
phone patents by using or selling graphophones in New 
England, is good. If you succeed in such a suit, you 
could make that company pay as damages, all “the 
profits it has made during the last six years from sell- 
ing graphophones in New England. I would there- 
fore advise that suit be instituted at once for that 
purpose. 

“Tn carrying on such a suit, it would be wise to 
get the co-operation of the counsel of the Na- 
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tional Phonograph Company as_ they carried on 
the defense of the suit in which the plea above 
referred to was interposed. In order to get their 
assistance, it would of ‘course be necessary in 
some way to settle the present suit with the National 


Phonograph Company, and that as another reason 


why a settlement of that suit would be most advis- 
able. 

“In regard to the question of anuulling the present 
contract with James L. Andem as obtained by fraud, I 
would report as follows : 

“Tt seems that one James L. Andem had been the 
leading spirit in what was known as the National 
Phonograph Association ; and that it was made to 
appear that litigation against the National Phono- 
graph Company, would prove to be beneficial to the 
National Phonograph Association; and with that 
ostensible purpose, Mr. Andem secured contracts from 
several of the Company members of that organization 
by which he was empowered to bring various actions 
againt the National Phonograph Company and others. 
Upon certain representations to the committee of your 
company, as to the terms of these contracts, he pro- 
cured from your company a contract dated about 
November 9th, 1900, by which he undertook to bring 
action against Thomas A. Edison, the Edison Phono- 
graph Company, The Edison Phonograph Works, The 
National Phonograph Company, the American Grapho- 
phone Company, the Columbia Phonograph Company 
and others. It was also agreed that this Company 
should not, at any time, be called upon to pay any 
costs or charges incurred in any proceedings that 
might be instituted. The agreement also provided 
that Mr. Andem should receive sixty per cent. of the 
amount recovered to cover his compensation and dis- 
bursements. The agreement also gave to Mr. Andem, 
power of attorney to carry out this agreement, and 
your company agreed that it would not ‘dur- 
ing the prosecution of any  snit or within 
one year from the date of the agreement 
without the consent of the party of the second part’ 
settle such suit, or revoke any of the conditions of this 
contract. 

“In pursuance of such contract, Mr. Andem did 
enter into an agreement with Mr. Elisha Camp, who 
stipulated that he would not bring any action against 
the Columbia Phonograph Company, the American 
Graphophone Company aud Mr. Louis Hicks to pros- 
ecute actions against some of the parties named ; 
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and did procure the commencement by your company 177 


of an action agaivst the National Phonograph Com- 


‘pany on February 11, 1901. The defendants filed a 


demurrer in March, 1901, which was overruled on 
June 28th, 1901. In July, 1901 the defendants filed 
a plea and in October 18th, 1901, took testimony at 
Augusta, Maine, in support of the plea. Mr. Camp 
did not attend at the taking of this testimony, and 
your Company was not represented by counsel. Since 
that date, Mr. Andem has failed to have any further 
action taken, although more than thirteen months 
have elapsed since the last step taken in the progress 
of the suit. 

- © As indicated in the former part of my report, there 
is grave doubt whether this company cau succeed in 
this action, and in the event of failure, will stand 
liable to meet heavy bills of costs and expenses, 
which, unless borne by Mr. Andem, must be met by 
your Company. It plainly appears from the large 
number of unsatisfied judgments against him, and 
from the litigation in which he is involved in Ohio, 
that Mr. Andem is’ without financial responsi- 
bility. So that, in event of the failure of 
this suit, your company would incur heavy 
liability. In view of the possibility of an 
adjustment of our company’s relations with the 
National Phonograph Company, at the present time, 
whereby it may be enabled to resume active business, 
it is quite manifest that such action should be taken 
as will enable us to rescind the contract of November 
9th, 1900. The exact method, in view of all the cir- 
cumstances is not easy to determine; but what seems 
to me to be the wisest course is, in spite of the terms 
of the contract, to give to the National Phonograph 
Company, a consent to a discontinuance of our action 
avainst it, provided a suitable arrangement can be 
made to indemnify us against loss by reason of such 
rescission, and to bring suit against Andem for the re- 
scission of the contract. 

“ Respectfully submitted, 
“ James W. Purpy, Jr. 
“N. Y., Nov. 28, 1902.” 


And thereupon it was: 


“ Resolved, that the report be received and ap- 
proved and a copy of the same placed on file with 
the Secretary of the Company.” 
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And further action was had and resolutions were 
adopted for carrying out the recommendations of the 
report, which resulted in propositions being made to 
and negotiations entered into with the National Phono- 
graph Company, with the result that an amicable ad- 
justment und agreement was effected with the National 
Phonograph Company providing for the reestablish- 
ment of the New England Phonograph Company in its 
business and for taking such action as might be neces- 
sary to protect and secure its rights in the New Eng- 
land States and with a purpose to secure for said New 
England Phonograph Company future business and 
profits, aud to this end the National Phonograph Com- 
pany undertook to furnish or secure money for the New 
England Phonograph Company to enable it to reim- 
burse its stockholders who had advanced the twenty- 
five cents per share loans; and to pay the current 
expenses of the New England Phonograph Company 
and to reestablish, prosecute and promote its business. 


In accordance with this arrangement, made at the 
request of the New England Phonograph Company ; 
said company was enabled to, and did, reimburse the 
stockholders who had advanced the aforesaid loans, 
paying them the sum of $804.00 for said loans and in- 
terest, said sum having been furnished by Mr. Helm, 
representing the National Phonograph Company. And 
said National Phonograph Company has since, and 
unto this time, furnished or cansed to be furnished all 
the funds used to pay the current expenses of the New 
England Phonograph Company and to carry on the 
suits which were brought to preserve its rights in the 
New England States under its existing contracts and 
contemplated arrangemeuts. 


The term of the original contract between the North 
American Phonograph Company and the New England 
Company expired on the 26th day of March, 1903. 

By vote of the board of directors of the New England 
Phonograph Company, and subsequent agreement with 
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the National Phonograph Company, the dismissal of 
the suit pending in the Circuit Court of the United 
States for the District of New Jersey, referred to by 
the complainants as the “ First New Jersey Suit;” was 
ordered to be dismissed by said court on the 29th day 
of November 1902, aud decree therefor filed January 
14, 1903. 


The 4,000 shares of stock in the New England Pho- 
nograph Company held in trust by the Central Trust 
Company was delivered to the National Phonograph 
Company and by its procurement and order was trans- 
ferred and issued to Mr. John E. Helm, one of these 
respondents, on the 21st day of January, 1903, aud still 
stands in the name of Mr. Helm as a stockholder of 
record. 


Early in 1903 through the financial support of the 
National Phonograph Company suits were brought by 
the New England Phonograph Company in the Circuit 
Courts of the United States against numerous defend- 
ants, including : 


1 Charles H. Seavey, e¢ a/., District of Massachusetts. 
2 American Graphophone 


Co. a “ Connecticut. 
3 Columbia Phonograph 
Co., Gen. es “ Massachusetts. 


4 The Dawson Company “ * Rhode Island. 
5 A. Howard Abbe and Ed- 


win W. Abbe = * Connecticut. 

6 Fred C. Parsons . “ Connecticut. 

7 Samuel Campbell es “ Connecticut. 

8 Eugene H. Dakins, - “ Maine. 

9 Annie and Fred Lord ee “ Massachusetts. 

10 John A. Sullivan, s “ Massachusetts. 
11 John D. Mauley, a “ Vermont. 
12 William J. Lefavour, s “ Massachusetts. 
13 Stillman B. Call, ee “ Massachusetts. 
14 Charles F. Hanson, sf “ Massachusetts. 
15 Henry Horton, as “ Connecticut. 
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These suits were brought to enjoin the defendants 
from further infringement of the exclusive rights of 
the New England Phonograph Company in the New 
England States and'to recover alleged damages, and it 
was expected and hoped that a large amount would be 
recovered therein to the great benefit of the New Eng- 
land: Phonograph Company and the advantage of its 
stockholders, and from this the stock had a considera- 
ble prospective value, and therefore was of more 
present value. 

Proceedings were had in all the above-named suits, 
with hopes of success, until the result reached in the 
suit above named against the Dawson Company in the 
Circuit Court of the United States, District of Rhode 


_ Island, in which the preliminary injunction prayed for 
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was denied March 17th 1903, by Judge Brown, for the 
reasons stated in the following opinion, reported in 
124 Fed. Rep. 1022 : 


“ While not satisfied upon this petition fora 
preliminary injunction the court should go as far 
as to dismiss the bill for laches, I am of the opin- 
ion that the complainant’s apparent acquiescence 
for many years in the violation of its alleged 
rights, the certificate showing that the complain- 
ant corporation has ceased for a considerable time 
to transact business, and the peculiar provisions 
of the agreement of October 12, 1888, raises seri- 
ous doubts as to the existence of any rights aris- 
ing from said agreement at the date of filing the 
bill. The doubts as to the complainant’s right to 
relief, its acquiescence, and an entire lack of dili- 
gence, require the denial of the petition for a pre- 
liminary injunction. Petition denied.” 


This adverse opinion, in the exercise of sound busi- 
ness judgment, in effect, forbade the further prosecu- 
tion of these suits, and in conjunction with the malic- 
ious attacks of said Andem and his associates has 
operated to hold in abeyance the further efforts to ad- 
vance the interests of the New England Phonograph 
Company. 
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During the prosecution of these suits and after the 
dismissal of the “ First New Jersey Suit,” Mr. William 
Pelzer, one of these respondents, acquired the shares 
of stock standing in his name on the books of the New 
England Phonograph Company as a stockholder of 
record as evidenced by the several certificates issued 
to him, the whole number of shares so standing and 
issued being five thousand four hundred and fifty- 
seven, instead of four thousand eight hundred and 
seventy-six shares, alleged in complainant’s bill. And 
as such stockholder of record, he is legally entitled to 
vote on said shares in all meetings of stockholders of 
this company. 


Mr. Helm first became a stockholder of record in 
this company September 25th, 1902, and was long be- 
fore the filing of this complaint, and is now, the holder 
of record of four thousand one hundred and fifty 
shares in the capital stock of this company, and as 
such is legally entitled to vote on said shares in any 
and all meetings of the stockholders of this company. 


And they further aver that the New England Phono- 
graph Company, since its resurrection in October, 
1902, has had no moneys or assets with which to main- 
tain its corporate existence and pay its enrrent ex- 
penses and prosecute and maintain the aforesaid suits 
and to carry on its business in its efforts to secure 
further value to said company and its stockholders other 
than such as has been provided and furnished it, or 
caused to be furnished, by the National Phonograph 
Company, for which the New England Phonograph 
Company is now indebted to the National Phonograph 
Company and its representatives who have furnished 
said moneys to the amount of several thousand dol- 
lars; and that said National Phonograph Company 
has at all times evinced its good faith and willingness 
to aid the New England Phonograph Company ; 
but that the proper management of the business and 
the consummation of arrangements sought, have been 
hindered and delayed by the standing of the various 
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suits pending in behalf of this company, and by the 
false and infamous suit brought by Mr. Andem and 
referred to as the “Second New Jersey Suit ’”’. 


And they further say: That after the annual meet- 
ing of the stockholders in October, 1902, the board of 
directors duly chose as the officers of the company : 


President, L. E. Evans, 
Vice-President, Bryce Metcalf, 
Secretary, Scott Tremaine, 
Treasurer, Scott Tremaine. 


Said board chose an executive committee to which 
the authority and powers of the board of directors 
should be delegated during such time as the board 
should not be in session, of which committee the presi- 
dent was a member and with him Messrs. Joseph M. 
Hill, John E. Helm and Scott Tremaine. 


Mr. J. W. Gladstone resigned from the board of 
directors May 9, 1903, and at the regular meeting of 
the board July 7, 1903, Mz. Wiliiam Markgraf was duly 
chosen to fill the vacancy. At .the annual stock- 
holders’ meeting held October 5th, A. D., 1903, a 
board of nine directors was again elected : 


E. N. Foss, 

Lemuel E. Evans, 
William Markgraf, 
John E. Helm, 

Scott Tremaine, 
Joseph I’. McCoy, 
Frederick C. Fischer, 
Bleecker Van Wagenen, 
George L. Rogers, 


and Mr. George Is, Rogers was elected clerk and duly 
qualified. 


To and including this 1903 meeting of the stock- 
holders, there had been perfect unanimity in all the 
meetings of the stockholders, and there had never 
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been an opposing vote to any action taken or officer 99] 


elected. 


By the report of the Treasurer at that meeting, it 
appeared that the only assets remaining in his hands 
was the sum of thirty-four dollars and twelve cents. 

The board of directors organized on the 27th day of 
January, 1904, by choosing 


For President, L. E. Evans, 
Vice-President, John E. Helm, 
Secretary, Scott Tremaine, 
Treasurer, Scott Tremaine, 


and on the same day the resignation of Mr. Bleecker 
Van Wagenen as a director was accepted and Mr. 
George Pumphrey was duly elected his successor. 


On the 29th day of January, 1904, Mr. Evans, a 
director and the President of the company, died and at 
a meeting of the board on the 10th day of March, 
1904, on notice of this fact, Mr. Jonas Feist was duly 
elected to fill the vacancy in the board of directors 
and Mr. John E. Helm was duly elected president of 
the company, and John E. Helm, Scott Tremaine and 
Jonas Feist were elected executive committee ; and 
these continued through the year the officers of the 
company, and up to and at the annual meeting of the 
stockholders in October, 1904, the officers of this com- 
pany were : 


{ E. N. Foss, George Pumphrey, 
— | William Markgraf, John E. Helm. 
of | Scott Tremaine, Joseph F. McCoy, 
Tiscstexs. | Frederick S. Fischer, Jonas Feist, 
» | (and George L. Rogers, resigned and no 
| successor chosen.) 
Clerk, George L. Rogers, 
President, John E. Helm, 
Secretary 
and Scott Tremaine, 
Treasurer, 
- John E. Helm, 
ae Scott Tremaine, 
ommittee, Sonnn Fel 
onas Feist. 
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At a meeting of the Board of Directors of the New 
England Phonograph Company duly held on the 8th 
day of September, 1904, it was on motion duly made 
and seconded and by the aflirmative vote of all 
present 


“ Resolved that in the opinion of the board of 
directors the present number of directors should 
be reduced from nine to five, and they advise that 
the matter be brought before the stockholders at 
the annual meeting, and request that such action 
be taken as will accomplish that end”. 


And also, at the same meeting : 


“ On motion duly made avd seconded and by 
the affirmative vote of all present, it was 

“ Resolved that Section I of Article II of the 
by-laws be amended by adding at the end thereof 
the following : 

“ At the annual meeting of the stockholders 
one-third of the total number of shares of the 
capital stock issued shall be necessary to consti- 
tute a quorum. 

“ At all stockholders meetings each stockholder 
shall have oue vote for each share of stock regis- 
tered in his name on the books of the corporation. 
Stockholders may be tepresented by proxy 
granted not more than thirty days before the 
meeting which shall be mentioned therein.” 


At the annual meeting, October 3d, 1904, fifty-one 
stockholders of record and 14,482 shares in the capital 
stock of the company were represented by the stock- 
holders in person or by duly executed proxies. 


Acting upon the resolution therefor adopted by the 
Board of Directors in their meeting on September 8th 
1904, the following preamble and resolution were pre- 
sented, and motion was made for their adoption : 
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“ Whereas it appears that the number of direc- 
tors of the Company is inconvenient for the trans- 
action of its business, it is, upon motion duly 
made and seconded, - 

“ Resolved, that the by-laws relative to the num- 
ber of directors necessary to carry on the business 
of the company be amended; and be it further 

“ Resvlved, that the number of directors to rep- 
resent the stockholders of the New England 
Phonograph Company be reduced from thirteen 
directors to five directors.” 


These resolutions were declared adopted by the vote 
of 31 stockholders of 10,478 shares in favor, and 20 
stockholders of 4,004 shares against, and were adopted 
by a majority of 6,474 shares and votes. 


And thereafter, on ballot, John E. Helm, E. N. Foss, 
Scott Tremaine, Joseph F. McCoy and Jonas Feist 
were declared to have received the votes of thirty-one 
stockholders of record, of 10478 shares; and a 
ticket presented by Mr. Andem, bearing the 
names of H. S. Fullerton, Brayton Ives, 
Charles 'T. Barney, F. L. Holmquist, S. Quackenbush, 
L. J. Mulford, A Foster Higgins, James Slater, H. M. 
Funston, James L. Andem, J. L. Parker, 8. B. Hink- 
ley and George S. Evans was declared to have received 
the votes of twenty stockholders of record, of 4,004 
shares; and the chairman thereupon declared John E. 
Helm, E. N. Foss, Scott Tremaine, Joseph F. McCoy 
and Jonas Feist elected directors for the ensuing year 
by a majority of 6,474 votes. 


The meeting then balloted for a clerk of the corpo- 
ration, and the result of the ballot showed 31 stock- 
holders, 10,478 shares of record for George L. Rogers, 
and 20 stockholders of 4,004 shares of record for 
George W. Heselton, and George L. Rogers was duly 
declared elected by a majority of 6,474 votes. 


Mr. Rogers had continuously held the office of Clerk 
of the Company from October 6, 1890. 
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Ov said 8rd day of October, 1904, the following 
certificate was executed and was filed in the office of 
the Secretary of State October 4th, 1904: 


“To THE HonoraBLE Byron Boyp, 
Secretary of State, of the State of Maine :— 


“ We hereby certify that The New England Phono- 
graph Company, of Gardiner in said State, finding the 
number of its Directors inconvenient for the trans- 
action of its business, has this day, by vote represent- 
ing a majority of all its stock issued, reduced the 
number of its directors to five, instead of the number 
hitherto required, in accordance with Section 39 of 
Chapter 47 of the Revised Statutes of Maine, and 
hereby certified as required by Section 45 of said 
Chapter. 

“Given under our hands, as President, and as Clerk 
pro tem of said Company, this Third day of October, 
A. D. 1904. 

“ Joun E. Hem, 
President, 
“ JosepH F. McCoy, 
Clerk, Pro tern. 


“STATE OF MAINE. 
‘ OFFICE OF SECRETARY OF STATE, 
Aucusta, Oct. 4, 1904. 
“ Received and filed this day. 
Attest : 
A. I. Brown 
Deputy Secretary of State. 
“ Recorded Fol. 4, Page 229.” 


From the annual meeting of the stockholders in 
1904, said John E. Helm, Eugene N. Foss, Scott 
Tremaine, Jonas Feist, and Joseph F. McCoy consti- 
tuted and were in fact, the true, lawful and only board 
of directors of the New England Phonograph Com- 
pany, and said George L. Rogers was the true, lawful 
and only clerk of said corporation. 

Said board of directors duly organized and elected 
officers for the ensuing year : 

John E. Helm, President, 
Jonas Feist, Vice-President, 
Scott Tremaine, Treasurer, 


Joseph F. McCoy, Secretary, 
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and they severally then became in fact and continued 
the true, lawful and only president, vice-president, 
treasurer and secretary of the corporation. 


From said 3rd day of October, 1904, said directors, 
clerk and officers chosen as above, continued to have 
and hold full, exclusive and undisturbed custody and 
possession of the offices, papers, books, correspond- 
ence, seal and all other property of said company, and 
duly transacted all its business, and the certificate 
required by law was duly tiled with the Secretary of 
State. 


And they further say that from October 3, 1904, 
said Andem, Holmquist and their associates often 
recognized the right of said John E. Helm and his 
associates as officers of the New England Phonograph 
Company ; and at their request numerous transfers of 
stock, upon the books of said corporation, were made 
by the said Helm and McCoy in their several capacities 
as president and secretary of said company; and this 
notwithstanding the fact that said Andem and a part of 
his associates for whom he had voted by virtue of his 
proxies had wrongfully and fraudulently represented 
themselves to be the lawfully constituted officers, 
directors and managers of said company, and the said 
Holmquist, by his false and perjured statement that he 
was president of the New England Phonograph Com- 
peny, and signing the bill of complaint as such pres- 
ident, and affixing thereto a counterfeit seal and 
falsely swearing that the same was the seal of said 
corporation, and the said James L. Andem joining 
therein and signing said bill of complaint falsely as 
secretary of said company, on the 19th day of May, 
1905, caused to be entered in the Circuit Court of the 
United States for the District of New Jersey, a 
suit in Equity, New England Phonograph Company, 
complainant, vs. Thomas A. Edison, The Edison 
Phonograph Company, The Edison Phonograph Works 
aud the National Phonograph Company, Defendants. 

And these respondents aver that the said Andem 
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and his said associates are still maintaining and pros- 
ecuting said suit and still falsely pretending to be the 
legal officers of this company ; and this notwithstand- 
ing the fact that the only certificates of stock in the 
New England Phonograph Company now and ever 
held by these complainants were issued since the 3rd 
day of October, 1904, by said John E. Helm, presi- 
dent, and said Joseph F. McCoy, secretary of said 
New England Phonograph Company, who at the re- 
quest of said Andem and said Smythe, signed ‘said 
certificates respectively as such officers of said corpo- 
ration and affixed the seal of the corporation. 


And they aver that this suit, conceived in iniquity, 
fraud, perjury, forgery and false pretences is to the 
great injury of}the New England Phonograph Company 
and its stockholders and has hindered and prevented 
the action, arrangements and business by which these 
respondents hoped and intended to give a value to the 
stock of said company and benefit its stockholders. 


And they further aver that said Helm, Rogers, Mc- 
Coy, Tremaine and Foss continued the officers of said 
New England Phonograph Company until the next an- 
nual meeting of the stockholders, with Mr. Jonas 
Feist until the time of his decease, after which Mr. Abe 
Feist was duly elected his successor in office, and 
during all this time they remained in full and undis- 
turbed possession of all the books, records, seal, legal 
rights and property of the corporation, and managed 
its business, so far as the same could be done against 
the adverse force of the false claims, pretenses, pub- 
lications and suit of said Andem and his associates, 


At the annual meeting of the stockholders held 
“ at the office of George L. Rogers, clerk of the com- 


pany at Gardiner, Maine,” on the second day of 


October, 1905, in aceordanee with the by-laws, and 
with a notice mailed to every stockholder of record, 
John E. Helm, George L. Rogers, James W. Purdy, 
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Jr., Joshua Weil, Joseph F. McCoy, A. C. Stilphen, 
James L. Andem and George W. Heselton, all stock- 
holders of record, were present in person and holding 
four thousand two hundred and eighteen shares of 
stock ; and by duly executed and allowed proxies, 93 
stockholders of record of nine thousand eight hundred 
and fifty-five shares were represented, making the total 
representation at the meeting, one hundred and one 


. stockholders, holding fourteen thousand and sixty- 


three (14,063) shares of stock. 


For directors of the company two nominations were 
made, one being called “the Helm Board ” and being 


“ John E. Helm, 
Joshua Weil, 
Eugene N. Foss, 
Abe Feist, 

Joseph F. McCoy,” 


and the other being called“ the Holmquist Board,” 
being 


“ James Slater, James L. Andem, 
Charles S. Barney, S. P. Hinkley, 

F. L. Holmquist, - George L. Bradley, 
Edmund Huerstel, E. G. Bushnell, 

H. M. Funston, E. N. Foss, 

J. L. Parker, George B. Post, 


L. J. Mulford. 


And asa result of the ballot, the so-called “ Helm 
Board” received the votes of 


6 stockholders of 4,166 shares ir person._ 4,166 votes 
46 : * 5,730 “ by proxy -. 5,730 “ 


Waking a GOlal OF oe emierse we 9,896 “ 
of 52 stockholders. 
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And the “ Holmquist’ Board received the votes of 
2 stockholders of 52sharesin person. 52 votes 
47 se “4,125 “ by proxy .. 4,125 “ 
making’ a total Of .c-<ecesonusans 4,177 “ 
and 
John E. Helm, 
Joshua Weil, 
Joseph F. McCoy, 
Abe Feist, 


Eugene N. Foss 


were duly declared elected directors by a majority of 
5,719 shares and votes; and upon further ballot for 
clerk of the corporation and inspector of election, 
A. C. Stilphen received the votes of 51 stockholders of 
9,895 shares and was declared duly elected Clerk of the 
corporation, and on the 9th day of October he was duly 
qualified as clerk, and he tiled the certificate by law 
required. 


And said Helm, Weil, McCoy, Feist and Foss have 
hereunto remained the directors, and the said Stilphen 
clerk of said New England Phonograph Company. 


The board of directors organized, electing 


John E. Helm, President, 
Joseph F. McCoy, Secretary, 
Joseph F. McCoy, Treasurer. 


And they are still in fact said officers of the New 
England Phonograph Company and as such have 
hitherto remained and do so remain in full and undis- 
puted possession of the books, records, seal, legal 
rights and property of said New England Phonograph 
Company, and have managed its business so far as it 
could be done against the adverse force of the false 
claims, pretences and suits of the said Andem and _ his 
associates, and the said Andem and Smythe, com- 
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plainants, have in many instances admitted them to be 233 
the true and legal officers of said company, by having 
them issue to them and others, certificates of owner- 
ship in the capital stock of said company, and affix 
thereto their official signatures and the seal of said 
company, and also by attending the annual meeting of 

the stockholders of said company at the office of 
A.C. Stilphen, as the office of said New England 
Phonograph Company, on the first day of October, 
1906, in accordance with the by-laws of said Com- 
pany and the notice of said meeting issued by said 234 
John E. Helm, as President, to all the stockholders of 
said company. 


All of which matters and things these defendants are 
ready and able to prove as this Honorable Court shall 
direct ; and they humbly pray that the prayers of the 
complaintants for temporary injunction and perman- 
ent injunction may be denied, and to be hence dis- 
missed with their reasonable costs and charges in this 
behalf most wrongfully sustained. 235 

October , 1906. 

' New Encianp Paonocrapa Company, 
By 
(SEAL) 


President. 
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237 Srate or New York sas 
City and County of New York 


Joun E. Hetm, being duly sworn, deposes and says 
that he is president of the New England Phonograph 
Company, one of the respondents named in the forego- 
ing Answer, and as such has affixed the signature of 
said corporation and caused its corporate seal to be + 
thereto affixed: that he has read said answer and — 
knows the contents thereof, and that the same is true 
938 of his own knowledge, save as to the matters therein 
stated tobe alleged upon information and belief, and . 
that as to those matters, he believes them to be true; 
and that the seal affixed thereto was affixed by the 
authority of said corporation. 


939 fore me this day of 


Subscribed and sworn to be- 
October, 1906. 


Notary Public. 


240 


State oF New York t gen 
City and County of New York § *~° 


John E. Helm, William Pelzer, Joseph F. McCoy, 
A.C. Stilphen and Joshua Weil, being duly sworn 
on oath depose and say that they have read the fore- 
going answer in the above named suit, and know the 
contents thereof, and that the same is true of their own 
knowledge save as to the matters therein stated on 
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information and belief, and that as to those matters /4] 
they believe them to be true. 


and says 
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fore me, this day of 


Subscribed and sworn to be- 
October, 1906. 
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Notary Public. 


Public. 
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IN CHANCERY OF NEW JERSEY. 


To tHE HoneraBLE ALEXANDER T. McGiILui, CHANCELLOR. 


‘OF THE STATE OF NEW JERSEY. 


Shows unto your Honor, the New England Phono- 
graph Co. your petitioner : 


I. That your petitioner, the New England Phono- 
graph Co. is a corporation of the State of Maine, duly 
incorporated upon the 4th day of October, 1888, for 
the purpose of selling phonographs and graphophones 
within the New England States, and of acquiring li- 
censes or grants of the exclusive rights therefor, etc. 

That the capital stock of said Company was divided 
into 20,000 shares of $100. each, of which four shares 
were paid in at the time of the incorporation. 


II. That the North American Phonograph Co. is a 
corporation organized under the laws of the State of 
New Jersey upon the 16th day of July, 1888. That 
in the month of Angust, 1894, John R. Hardin, of 
Newark, New Jersey, was duly appointed by your 
Honor receiver of the said corporation, and that he is 
now such receiver. 


III. That upon October 12th, 1888, the North Amer- 
ican Phonograph Company entered into an agreement 
in duplicate with the New England Phonograph Com- 
pany, purporting to confer upon said company the ex- 
clusive rights, within the New England States, until 

1903 
March 26th (1893) to sell both phonographs and graph- 
ophones, agreeing to keep the New England Company 
in the enjoyment of all the rights to sell such instrn- 
ments within the said territory during the term, and 
to procure for its benefits the subsequent patents to be 
issued upon the said instruments, either by Thomas A. 
Edison, A. G. Bell, C. A. Bell or Sumner Tainter and 
to protect and save harmless the New England Phono- 
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graph Co. from all litigation in regard to said patents; 249 


and to the original now in the possession of 
the said receiver, your petitioner begs leave to refer, 
and prays that same may be made a part of this bill 
with like force as if fully recited herein. 


IV. That at the time of making said agreement, your 
petitioner relied upon the statements therein contained, 


_ that the North American Phonograph Company owned 


such exclusive rights, and was fully able to make such 
contract and that your petitioner in good faith be- 
lieved the rights to be obtained by it under the said 
contract to be fairly worth the sum of $2,000,000. 
That in this belief your petitioner authorized its di- 
rectors to issue the remaining 19996. shares of its capi- 
and 
tal stock in exchange for the said agreement (to) the 
sum of $50,000. in cash. That upon October 12, 1888 
your petitioner actually delivered to Jesse H. Lippin- 
cott, then the President of the North American Phono- 
graph Company, 19996 shares of its capital stock, and 
received in exchange therefor $50,000. in cash. 


V. That said Lippincott had, prior to Oct. 12, 1888, 
associated with himself, Charles L. Cheever, John L. 
Martin, Joseph S. Auerbach and John D. Cheever, as 
a syndicate, and that these persons had caused a sub- 
scription to be made to the shares of the New England 
Phonograph Company, and that sufficient of said stock 
was sold to the public to realize the sum of $150,000 
in cash, and that from this subscription was obtained 
the said sum of $50,000, which was paid to the 
New England Phonograph Company, and the sum 
of $100,000. was paid into the Treasury of the 
North American Phonograph Company, and 6000 
shares of the stock of the New England Pho- 
nograph Company were delivered for the account 
and benefit of the North American Phonograph Co. 
That the said Lippincott and his associates withheld 
from the North American Phonograph Co. the residue 
of said shares, claiming, as your petitioner is in- 
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formed and believes, that by agreement of the pre- 
cise nature of which your orator is ignorant, they 
might do so as between your petitioner and the North 
American Phonograph Company. The North American 
Phonograph Co. is chargeable with the entire consid- 
eration as aforesaid. 


VI. That prior to July 17, 1888, Jesse H. Lippincott 
had contracted with the American Graphophone Co., a 
corporation controlling the graphophone, for the ex- 
clusive use of graphophones, upon condition that he 
should take 5000 instruments in each year, at the sum 
of $40. each, and that he had contracted with Thomas 
A. Edison for the purchase of the stock of the Edison 
Phonograph Co., which controlled the Edison patents 
on the phonograph, and agreeing to pay $500,000 for 
the said stock. That upon July 17th, 1888 the said 
Lippincott assigned said contract to the North Amer- 
ican Phonograph Co., in exchange for its entire capital 
stock. 


VIL. That subsequently, and at a date of which your 
petitioner is ignorant, the said Lippincott and the 
said North American Phonograph Co., failed to carry 
out the said contract with the American Graphophone 
Company, and thereupon the American Graphophone 
Co. declared, the said contract forfeited as between it 
and the North American Phonograph Co., and Jesse 
H. Lippincott, and that the North American Phon- 
ograph Co. has now uno rights whatever to the sule of 
graphophones. 


VIII. That in January, 1894, the North American Co. 
entered into a contract with your petitioner, by which 
it was agreed that the business of your petitioner 
within the New England States might be carried on 
directly by the North American Phonograph Co., so 
far as your petitioner might lawfully grant such right 
and until the Ist day of July, 1895; and to the original 
contract, now in the possession of the receiver, your 
petitioner begs leave to refer and makes the same a 
part hereof as if fully detailed herein. 
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IX. That at the time of making said contract, it 257 
was stated upon the part of the North American 
Phonograph Co. as an inducement to the making of 
the said contract that it was fully able to protect your 

. petitioner in the enjoyment of all its rights under the 
original contract and that your petitioner made such 
agreement, relying upon said statement and upon the 
ability of the North American Phonograph Co. to carry 
out the said new contract, and to pay the sums of 
money required to be paid thereunder. That the North 
American Phonograph Co. entered upon the business 258 
of selling instruments within the New England States, 
and became indebted to the New England Co. in con- 
siderable sums on account thereof. That at the time 
of making the said contract the North American Com- 
pany was hopelessly insolvent and that your petitioner 
was not aware of that fact, and if such insolvency had 
been known to your petitioner it would not have 
entered into the said contract. 


X. Upon information and belief: That the North 25y 
American Phonograph Co. and Jesse H. Lippincott, 
failed to pay to Thomas A. Edison the sums owing to 
him on account of the purchase of said Edison’s pho- 
nograph stock, and that the said stock, which had 
been deposited as collateral to such payment, was sold 
at public auction, after due notice to the North Amer- 
ican Phonograph Co. and its receiver, and is not now 
owned by the North American Phonograph Co. That 
by reason of the foregoing, the North American Pho- 
nograph Co. has lost all, or substantially all, the rights 260 
to the exploitatiqn of graphophones and phonographs 
and is entirely insolvent and wholly unable to carry 
out either of the contracts made by it with your peti- 

- tioner ; and that the said receiver, John R. Hardin, 
after due demand made upon hii by your petitioner 
has declined to carry out the said contracts, by reason 
of the said insolvency and inability of the North 
American Phonograph Co. to carry them out. 


| XI. And your orator further shows that the issuance 
of the said 19996 shares of your petitioner as 
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aforesaid, was made under a mutual mistake of fact 
and of the North American Phonograph Co., namely : 
They believe that the said rights were fairly worth the 
sum of $2,000,000, while in fact your petitioner has 
never derived any substantial profits from the said 
rights. That the sum of $100,000, which was received 
by the North American Phonograph Co. from the sale 
of the stock of your petitioner, was a sum in excess of 
the actual value of the rights offered by the agreement 
cf October 12th, 1888. 


XII. That the premises considered, there has been 
and is an entire failure of consideration on the part of 
the North American Phonograph Co. as to the 6,000 
shares of the stock of your orator, which were deliv- 
ered for its account, and which are now owned or con- 
trolled by it or by its said receiver. That the sub- 
scribers to the stock of your petitioner by whom the 
said $150,000 were paid, paid the same in good faith 
and that it is unjust and inequitable as to them and as 
to your petitioner that the said 6,000 shares of 
stock for which the consideration, has wholly failed, 
should remain outstanding as full paid stock of this 
Company. That your petitioner has been sued by the 
American Graphophone Co. as an infringer of the pat- 
ents issued to said Company. 

In consideration thereof, and inasmuch as your peti- 
tioner is without adequate remedy without the assist- 
ance of this Court 

To the end therefore that the said North American 
Phonograph Co. and its such receiver may fully true, 
direct and perfect answer make to all and singular the 
matters and things hereinbefore stated, and that the 
6,000 shares of the New England Phonograph Co., as 
aforesaid may be decreed to be delivered up and can- 
celled, and that your petitioner may have such further 
and other relief as the nature of the case requires, and 
may be agreeable to equity. 

May it please your Honor, the premises considered 
to grant unto your orator permission to file a bill in 
equity as against the North American Phonograph 


ne 


Raymond R. Wile 
Research Library 


cf 


67 


Co., and John R. Hardin as Receiver thereof; or that 
your petitioner be allowed to intervene in the action 
now pending in Chancery of New Jersey wherein Wal- 
ter Cutting as exr. e¢ al are plaintiff and the North 
American Phonograph Company is defendant and that 
the said receiver shall be required to show cause why 
the prayer of your petitioner shall not be granted. 
That the solicitor for the plaintiffs in said action are 
Messrs. Guild & Lum and that no previous applica- 
tion has been made by your petitioner or any order or 
relief herein. 
Tar NEw Enauanp PHONOGRAPH COMPANY, 
By L. E. Evans, 


(Seax) Secretary. 
Attest: 
L.-E. Evars, 
Sec’y. 


ss : 


JouN B. GiEason, being duly sworn according to 
law, on his oath says: I am a director of the New 
England Phonograph Co. I was the first President of 
the said Company and personally delivered to Jesse 
H. Lippincott of the North American Phonograph Co. 
the 19996 shares of stock referred to in the foregoing 
bill. I have been a director of the Company since its 
incorporation. That the foregoing bill is true to my 
own knowledge except as to the matters which are 
therein stated to be alleged upon information and be- 
lief, and that as to those matters I believe it to be 
true. 

Joun B. GLEason. 


Sworn to before me this 18th ? 
day of March, 1894. 


Cuas. J. McDermott, 
Commissioner of Deeds for the State of 
(SEAL) New Jersey in & for the State of New 
York. 
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State or. New aed an 
County of New York)" 


L. E. Evans being duly sworn says, I am the Secre- 
tary of the New England Phonograph Company and 
one ofits directors, that the foregoing petition is true 
of my own knowledge except as to the matters which 
are therein alleged to be stated upon information and 


belief and that as to those matters I believe it to be. 


true. That the seal of the New England Phonograph 
Company is affixed hereto in accordance with the 
direction of the board of directors of said Company. 


L. E. Evans. 


Sworn to before me, 
March 18, 1895. 


Cuas. J. McDermott, 
Commissioners of Deeds 
[Sea] for the State of New Jersey 
in and for the State of New York. 


A true copy 
Vivian M. Lewis, 
Clerk. 


|Enporsep] In Chancery of New Jersey—18-222— 
Between Walter Cutting, Exr. e¢ al. Complts. and North 
American Phonograph Company, Deft.—Petition of 
New England Phonograph Company—Frederick F. 
Guild, Solr of Petitioner—Filed March 19, 1895. 


Vivian M. Lewis, Clerk of the Court of Chancery of 
the State of New Jersey, the same being a Court of 
Record, do hereby certify that the foregoing is a true 
Copy of Petition of New England Phonograph Com- 
pany, filed March 19, 1895, in a cause wherein Walter 
Cutting, exr. ef al., are complainants, and North Amer- 
ican Phonograph Company is defendant now on the 
files of my office. 


In Testimony Wuenreor, [ have hereunto set my hand ~ 


and affixed the seal of said Court, at Trenton, this 
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Eighteenth day of October, A. D. nineteen hundred 
and six. 
(Seal of the Court Vivian M. Lewis, 
of Chancery State Clerk. 
of New Jersey.) 


I, Wituram J. Maatr, Chancellor of the State of New 
Jersey, do hereby certify that Vivian M. Lewis, whose 
name is subscribed to the above certificate, was, at the 
date thereof, and now is, the Clerk of the Court of 
Chancery of the State of New Jersey; that said 
attestation is in due form, that the seal thereto an- 
nexed is the seal of said Court, and that the signa- 
ture of the said Vivian M. Lewis is in his own proper 
handwriting. 

Witness my hand at the City of Trenton this 
Highteenth day of October, A. D. nineteen hundred 
and six. 


W. J. Maate. 


{[Enporsep:|] In Chancery of New Jersey—Be- 
tween Walter Cutting, exr. e¢ al., Complainants, and 
North American Phonograph Company, Defendant— 
Petition of New England Phonograph Company— 
Frederick F. Guild, Sol’r. of Petitioner—Filed March 
19, 1895. , 
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277 
: IN CHANCERY OF NEW JERSEY. 
Between 
WALTER CUTTING ET AL., 
Complainants, On Bill &c. 
Answer of Recciver 
to Petition of New 
AND England Phono- 
graph Company. 
278 ‘'or Norro AMERICAN PHONO- 
GRAPH Co., 
Defendant. 


The answer of John R. Hardin, Receiver of the 
North American Phonograph Company, to the peti- 
tion of the New England Phonograph Company, filed 
in the above entitled cause. 

279 2 ‘ 

1. This respondent admits that the New England 
Phonograph Company is a corporation of the State of 
Maine, duly incorporated for the purposes in said pe- 
tition mentioned and that the capital stock of said 
Company is divided into twenty thousand shares of 
the par value of One Hundred Dollars each. 


2. This respondent admits further the organization 

of the North American Phonograph Company, and the 

989 appointment of this respondent as Reeeiver, at the 
times mentioned in said petition. 


3. This respondent further admits that on the 
twelfth day of October, eighteen hundred and eighty 
eight, the North American Phonograph Company en- 
tered into an agreement with the New England Phono- 
graph Company, but as to the contents of said agree- 
ment, this respondent begs leave to refer to the said 
agreement, copy of which is anuexed to this, his 
answer. 
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4. This respondent further answering says that he 
has no knowledge as to the motives of the New 
England Phonograph Company in entering into the 
contract above referred to, or as to the number 
of shares or the consideration, except that this 
respondent denies that there was any misrepresenta- 
tion on the part of the North American Phonograph 
Company at or before the time of the making of said 
contract. 


- §. This respondent further answering says that he 
has no knowledge as to the acts of the said Jesse H. 
Lippincott in organizing a syndicate and procuring 
subscriptions to the shares of the New England Phono- 
graph Company, or as to the realization of One Hundred 
and Fifty Thousand Dollars in cash for stock of this 
corporation sold to the public, or how much of said 
sum was paid to the North American Phonograph 
Company, or what was the moving consideration 
therefor, except as in said petition stated, but this 
four 


.respondent admits that (six) thousand shares of the 


stock of the New England Phonograph Company were 
delivered to the account and benefit of the said North 
American Phonograph Company. 


6.. This respondent further answering admits that 
Jesse H. Lippincott had a certain contract with the 
Ameriean Graphophone Company, but as to its terms, 
this respondent begs leave to refer to the original 
agreement when produced before this Court, and this 
respondent admits that said contract was assigned by 
said Lippincott to the North American Phonograph 
Company, but this respondent denies that the assign- 
ment of said contract to the North American Phono- 
graph Company was taken in exchange for the entire 
capital stock of the said North American Phonograph 
Company. 


7. This respondent further answering denies that 


the said North American Phonograph Company and 
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the said Lippincott failed to carry out the said con- 
tract with the American Graphophone Company, or 
that said contract has been forfeited or that the North 
American Phonograph Company has not now any 
rights whatever in the sale of graphophones, but on 
the contrary alleges that the said North American 
Phonograph Company, or this respondent as Receiver, 
has the rights in the graphophone obtained under 
said contract, and that the said American Graphophone 
Company could not, and did not lawfully rescind said 
contract, but that its remedy for breach of the same 
was in damages against the said North American Phon- 
ograph Company or its estate. 


8. And this respondent further answering admits the 
making of a contract between the North American 
Phonograph Company and the said New England 
Phonograph Company, by which the North American 
Phonograph Company should directly conduct the 
business theretofore carried on by the New England 
Phonograph Company in the territory theretofore con- 
trolled by the New England Company until the first 
day of July, eighteen hundred aud ninety five, and as 
to the terms of said contract this respondent begs leave 


* ‘to refer to a copy thereof annexed to this, his answer. 
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9. This respondent further answering denies that 
any such statements as in said petition alleged were 
made by the North American Phonograph Company or 
in its behalf as an inducement to the making of the 
said contract with the New England Phonograph Com- 
pany, but this respondent affirms the truth to be that 
the North American Phonograph Company has been 
able to and has protected the said New England Phon- 
ograph Company in the enjoyment of all its contract 
rights and that the indebtedness of said Company to 
the New England Phonograph Company, existing at 
the time of the appointment of this respondent as 
Receiver, was for royalties due from the North Ameri- 
can Phonograph Company to the New England Phon- 
ograph Company for sales on sales of phonographs 


Raymond R. Wile 
Research Library 


73 


and phonograph supplies within the New England ter- 289 ° 


ritory pursuant to the contract of January, eighteen 
hundred and ninety four, between the said Companies; 
for which indebtedness, subsequent to the appointment 
of this respondent as Receiver, the said New England 
Phonograph Company levied attachments against 
tne property of the North American Phonograph 
Company in the City of Boston and elsewhere in 
New England, and realized a large portion, if not all, 
of said indebtedness by reason of such attachments, 
and that although the time for filing of claims with this 
respondent as Receiver of said estate has expired, the 
said New England Phonograph Company has filed no 
claim, and that the reason no claim has been filed is 
that there is, at the present time, no indebtedness on 
the part of the North American Phonograph Company 
or its estate to the said New England Phonograph 
Company, and that therefore there has been no breach 
of the contract in any respect whatsoever. And this 
respondent denies that the North American Phono- 
graph Company was hopelessly insolvent at the time of 
the making of said contract. 


10. And this respondent further answering supposes 
that the stock referred to as having been deposited as 
collateral by the North American Phonograph Com- 
pany to secure Thomas A. Edison for certain indebted- 
ness due to him by the North American Phonograph 
Company was the stock of the Edison Phonograph 
Company, which corporation was the owner of certain 
patents connected with the phonograph. And this 
respondent admits that such collateral was sold at 
public auction, and was purchased by the said Thomas 
A. Edison, but this respondent does not admit that 
said sale was lawfully made or that by said sale the 
said Edison acquired any rights in the said phonograph 
patents to the exclusion of the rights of the North 
American Phonograph Company therein. 

And this respondent denies that the North American 
Phonograph Company lost all, or substantially all, the 
rights to the exploitation of graphophones and phono- 
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293 graphs and is wholly unable to carry out either of the 
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contracts made by it with the New England Phono- 
graph Company for reasons other than its insolvency, 
but on the contrary this respondent asserts the 
truth to be that the said North American Phono- 
graph Company or its Receiver is still entitled to 
all the interest in the said graphophones, phono- 
graphs and supplies for the same and improvements 
on the same that are mentioned or are intended to be 
mentioned in the contract hereinabove referred to, 
and that the said North American Phonograph Com- 
pany, and since its insolvency, this respondent as Re- 
ceiver, has continuously and without interruption, 
carried out the terms of the said contract, and has 
continued to supply to the New England Phonograph 
Company, and to all persons wanting the same, all 
phonographs and phonograph supplies that the said 
New England Phonograph Company or the said North 
American Phonograph Company has been, at any time 
since the organization of said Company, accustomed to 
supply customers thereof, and this respondent asserts 
that the said interest in said patents and the right to 
do business pursuant to the contracts hereinabove re- 
ferred to comprised part of the assets of the estate of 
the North American Phonograph Company in his 
hands as Receiver, and that he has carefully preserved 
the same, and that any purchaser from this respond- 
ent as Receiver could take the said patents and con- 
tracts and continue the business conducted by the said 
North American Phonograph Company at the time of 
its insolvency, and that the only reason that the said 
North American Phonograph Company failed to con- 
tinue said business was because of its insolvency, but 
that such insolvency has worked no harm or incon- 
venience to the New England Phonograph Company 
or to any other corporation or person concerned in 
the manufacture, use or sale of the phonograph. 


11. And this respondent further answering denies 
that the stock of the New England Phonograph Com- 
pany was issued under mutual mistake of fact, but 
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affirms that the rights conveyed to the said New Eng- 297 
land Phonograph Company were worth the value of 
what was paid to them, and that the stock of the New 
England Phonograph Company has no value except 
such as was given by the conveyance to said Company 

of the rights acquired from the North American Phono- 
graph Company as aforesaid, and that the cash paid 
into the Treasury of the said Company was realized 
from the sale of stock, the value of which was based 
entirely on the rights acquired from the North Ameri- 

can Phonograph Company, and that so far as any 298 
stock of said Company, except, perhaps, the four shares 
mentioned in its orginal certificate of incorporation, is 
concerned, it has no value whatsoever except as based 

on the rights aforesaid, and that so far as the said 
New England Phonograph Company has derived any 
profits whatsoever from its existence, such profits have 
been derived from the rights aforesaid. 


12. And this respondent further answering denies 
that there has been an entire failure of consideration 299 


four 
J.R.E,0r any partial consideration as to the (six) thousand 


shares of stock of the said New England Phonograph 
Company belonging to the North American Phono- 
graph Company or any stock now owned or controlled 
by said North American Phonograph Company, or by 
its said Receiver, but the $50,000 paid to the N. E. 
Company by N. A. P. Company alone furnish sufficient 
consideration and that the position of the petition is 
without equity in that all of the stock of said Com- 300 
4 pany, except the, four shares hereinabove mentioned, 
derived their value from the rights acquired from the 
North American Phonograph Company as aforesaid, 
and that so far as any value exists in any of the shares 
of said stock, it exists by reason of such rights, and 
that the shares held by this respondent as Receiver 
have just as much value and are based on just as much 
‘ consideration as avy of the rest of the shares of the 
stock of the said New England Phonograph Company, 
except the four shares aforesaid, and this respondent 
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301 denies that the said New England Phonograph Com- 
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pany is entitled tu have the said shares so as aforesaid 
held by this respondent, cancelled on the ground of 
failure of consideration or on any other ground. 


13. And this respondent further answering says that 
he did, as Receiver as aforesaid, on the fifteenth day of 
February, eighteen hundred and ninety-five, solicit 
bids for the property of- the said North American 
Phonograph Company in his hands as Receiver as 
aforesaid, in writing, which solicitation he caused to 
be brought to the attention of the creditors and stock- 
holders of the North American Phonograph Company, 
and to the attention of the New England Phono- 
graph Company, and to the attention of all per- 
sous known to this respondent to be in any way inter- 
ested in phonograph, graphophone, or in the North 
American or any other Phonograph Company. And 
this respondent annexes to this, his answer and makes 
a part thereof, a copy of said solicitation so as afore- 
said issued by him, and makes reference now to the 
third section thereof, wherein this respondent offers 
for sale all the right, title and interest of the North 
American Phonograph Company in the stock of the 
various local Companies, whether now on deposit with 
the Central Trust Company of New York City, or still 
retained by the local Companies or held in trust for the 
North American Phonograph Company,-and this re- 
spondent shows that the said stock of the New Eng- 
land Phonograph Company which the said petitioner 
now requests to be cancelled, was part of the stock of 
the various local Companies referred to in said third 
section, and this respondent further shows that by such 
circular, bids were directed to be delivered to the said 
Receiver on or before the fifteenth day of March, 
eighteen hundred and ninety-five, and that said day is 
now passed, and that a considerable number of bids 
have been received by this respondent in response to 
such circular, some of which include the stock of the 
said New England Phonograph Company herein men- 
tioned, and that Lemuel E. Evans, Secretary of said 
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New England Phonograph Company did bid for 305 


its said stuck, but not so large a sum as was other- 
wise offered. And this respondent further answer- 
ing says that he has received a very substantial 
offer for all of the assets of said Company, 
including the stock of the New England Phonograph 
Company, which offer he desired to report to this 
Court, but the terms of which now inelude the said 
New England Phonograph Company stock, and this 
respondent fears that, should he report said sale, said 
parchaser might withdraw his bid, and this respond- 
ent be deprived of the opportunity to sell tie said 
property, to the great injustice to the creditors and 
stockholders of the said North American Phonograph 
Company. 


14. And this respondent further answering also re- 
fers to said circular to show that said property was 
offered for sale by the said Receiver subject to all the 
claims and litigations affecting the property to be con- 
veyed, but that nevertheless, it is, in the judgment of 
this respondent, important that this question of the 
cancellation of the stock of the New England Phono- 
graph Company should be disposed of before the re- 
port of said sale and before this Court shall be asked 
to confirm the same, as this attempt at cancellation 
was not known to the bidder at the time the offer was 
made for the effects of the said North American Phon- 
ograph- Company, and may endanger the bid which this 
respondent has received therefor. 

And this respondent prays that the petition of the 
New England Phonograph Company herein may be 
dismissed, and that an order may be made hereiu deny- 
ing the relief asked for, 

And this respondent will ever pray &c. 

Joun R. Harpy, 
Rec. N. A. P. Co. 
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{Contract. | 


THis AGREEMENT made this 12th day of October, 
A. D.. 1888, by and between The North American 
Phonograph Company, a corporation duly organized 
under the laws of the State of New Jersey, owning or 
coutrollizg certain patents of the United States of 
America and the Canadas for inventions of Thomas A. 
Edison appertaining to what is known as the Phono- 
graph and speaking Phonograph and acting under au- 
thority of and agreement with Jesse H. Lippincott, 
Sole Licensee of the American Graphophone Com- 
pany, a corporation duly organized under the laws of 
the State of West Virginia, controlling certain patents 
of the United States of America for inventions of 
Alexander Graham Bell, Chichester A. Bell and Charles 
Sumner Tainter appertaining to what is known as the 
Graphophone, lessor and licensor, party of the first 
part, and The New England Phonograph Company, a 
corporation duly organized under the laws of the State 
of Maine, lessee and licensee, party of the second 
part, 

Witnesseth :— 

Wueneas, the lessor and licensor, party of the first 
part, owns or controls or has the right to use the let- 
ters patent of the United States granted to Thomas. 
Alva Edison and numbered as follows: 200,521, 201,- 
760, 213,554, 227,679, 382,414, 382,416, 382,417, 382,- 
418, 382,419, 382,462, 386,974, respectively, and the 
inventions covered thereby, and owns or controls or 
has the exclusive right to use in the United States and 
Canadas and may hereafter own or control or have the 
exclusive right to use in the United States and Can- 
adas, other inventions of Thomas Alva Edison, which 
are or may be embodied in, or applicable to Phono- 
graphs or Phonographic appliances ; and 

Wuereas, the lessor and licensor, party of the first 
part, acting under authority of and agreement with 
Jesse H. Lippincott, sole licensee of the American 
Graphophone Company, has the exclusive right to use 
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or let or sell to others to use in the United States the 
inventions covered by the Letters Patent of the 
United States granted to Alexander Graham Bell, 
Chichester A. Bell and Sumner Tainter, numbered 
341,212, 341,213, and the Letters Patent of the United 
States granted to Chichester A. Bell and Sumner 
Tainter, numbered 341,214, and the Letters Patent of 
the United States granted to Sumner Tainter num- 


‘bered 341,287, 341,288 and the Letters Patent of the 


United States granted to Charles Sumner Tainter pum- 
bered 374,133, 375,579, 380,535, respectively, and owns 
or has the right to use and may hereafter own or have 
the right to use other inventions which or [are] or may 
be embodied in or applicable to the Graphophone and 
Graphophonie appliances, which is to be hereafter 
known and described and designated as the Phono- 
graph-Graphophone aud desires to extend the use of 
Phonographs and Phonograph-Graphophones leased 
and licensed by it, and of appliances therefor under 
and pursuant to the grant of the exclusive rights to 
the party of the second part herein contained; and 

Wuereas, the lessee and licensee, party of the sec- 
ond part, desires to obtain such exclusive rights to the 
use of Phonographs and Phonograph-Graphophones; 
and for the use of appliances therefor, under lease 
and license from the lessor and licensor, party of the 
first part, and to use and sub-let the said instruments 
and to use, sell and dispose of appliances therefor 
within the territory hereinafter described under and 
pursuant to the terms, restrictions and provisions 
hereinafter set forth, 

Now therefore, for and in consideration of the sum 
of One hundred Thousand Dollars, to be paid 
to the party of the first part by the party of the 
second part, the receipt of which is hereby acknowl- 
edged and for other good and valuable considerations, 
and in consideration of the covenants and agreements 
herein contained and the rental herein agreed to be 
paid, it is agreed by and between the parties hereto as 
follows : 
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First: The rights hereby granted shall remain in 
force and this agreement shall continue until the 26th 
day of March, 1903, and for such further period at the 
option of the party of the second part as shall be 
equal to the time for which the party of the first part 
shall become authorized to grant any exclusive license 
under any patent or patents relating to phonographs 
or phonograph-graphophones or improvements there- 
for, unless sooner terminated as hereinafter provided, 
and shall extend and exist and be exercised and the 
instruments and property leased hereunder shall be 
used only within the following described territory, 
namely, the States of Maine, New Hampshire, Ver- 
mont, Massachusetts, Rhode Island and Connecticut, 
U.S. A. And the party of the first part hereby cove- 
nants and agrees that it will grant no other similar 
rights or any rights for the use of the Phonograph or 
Phonograph-Graphophones or phonographie or phono- 
graph-graphophoniec appliances for the foregoing terri- 
tory or any part thereof while this agreement shall 
remain in force. 

SEconp : The instrument which has been heretofore 
known or designated as the “Graphophone ” shall at 
all times and in all dealings, advertisements, agree- 
ments and business, of the party of the second part be 
known, designated and described as the “ Phonograph- 
graphophone ” and the instrument heretofore known 
or designated as the “ Phonograph ” shall continue to 
be so known, designated and described. In dealing 
with the public and sub-lessees, the party of the 
second part shall and will at all times offer and show 
both instruments together with absolute impartiality, 
leaving the person or persons with whom it is dealing 
to make his: or their own selection, and the party 
of the second part, its officers, agents and em- 
ployees shall in no way press the introduction of 
one instrument at the expense of the other, and the 
commissions or remuneration to agents, ifany shall be 
employed, shall be the same on each instrument. 

Tuirp: The party of the second part admits the 
validity of all patents relating to Phonographs, Phono- 
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graph-graphophones and appliances therefor now held 321 


or which may be hereafter held by the party of the 
first part or under which it may hold licenses exclusive 
in their. character or under which its business may be 
conducted and the validity of its rights under or title 
thereto and will not dispute the same or make use of, 
or be interested in, or cause others to make use of, or 
be interested in any Phonographs or Phonograph- 
Graphophones or appliances therefor, or any instru- 
ment of a similar kind not leased. licensed or author- 
ized by the party of the first part or its assigns. Pro- 
vided, however, that the party of the second part may 
manufacture or be interested in the manufacture and 
sale of such phonographic or phonograph-graphophonic 
appliances as may be approved of in writing by the 
party of the first part, provided, however, that no such 
authority shall be construed to apply to the manufac- 
ture of any articles the right to manufacture which is 
now or may hereafter be vested in the American 
Graphophone Company, or in the Edison Phonograph 
Company of New Jersey, or in the Edison Phonograph 
Works pursuant to the several agreements now existing 
between the above mentioned parties or either of 
them, and the North American Phonograph Company, 
and Jesse H. Lippincott, Sole Licensee of the Ameri- 
ean Graphophone Company, or either of them. 
Fourrn: The party of the first part at the places 
where Phonographs or Phonograph-Graphophones are 
mannfactured or from its depot of supplies situate 
nearest to the general office of the party of the second 
part, will deliver to the party of the second part 
Phonographs and Phonograph-Graphophones and sup- 
plies therefor, made and to be used under the patents 
and rights herein described during the continuance of 
this agreement, and as herein set forth and permitted 
and all Phonographs and Phonograph-Graphophones 
and supplies therefor delivered to the party of the sec- 
ond part during the continuance of this agreement shall 
be deemed to be furnished hereunder. Each of said 
Phonographs and Phonegraph-Graphophones so deliy- 
ered shall remain the property of the party of the first 
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it licensed by the party of the first part under said 
patents, and authority aforesaid now acquired or which 


_ may hereafter be acquired, from the date of such deliv- 
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ery upon condition and so long as the rental therefor 
shall be duly paid to the party of the first part as 
herein provided, and so long as the provisions hereof 
are not violated, but not longer or otherwise, and sub- 
ject to the terms of this agreement, the party of the 
second part may sublet or make sale of said instru- 
ments, as hereinafter provided. 

Firru. The party of the second part shall pay and 
hereby agrees to pay to the party of the first part a 
rental at the rate of Twenty dollars per year on and for 
each and every Phonograph and on and for each and 
every Phonograpb-Graphophone delivered to it, pay- 
able in equal quarterly payments in advance, said 
rental to commence for each Phonograph or Phono- 
graph-Graphophone on the first day of the first calen- 
dar month after its shipment by the party of the first 
part, and shall cease when and continue until the in- 
strument so leased shall be returned into the posses- 
sion of the party of the first part, and a notice by the 
party of the second part to the party of the first part 
of ten days in writing to,its general ollice in the 
City of New York, of its intention to deliver the 
said Phonograph or Phonograph-Graphophone, shall 
be considered as a return and delivery of the 
same into the possession of the party of the first part. 
And said rental shall cease also whenever proof shall be 
given satisfactory to the party of the first part of the 
destruction of the same by fire or other accident, be- 
yond the control of the party of the second part. 

Sixru: The party of the second part may sublet the 
Phonographs and Phonograph-Graphophones leased 
to it by the party of the first part under this agree- 
ment, but such subletting shall be subject to the 
restrictions and provisions of this agreement ap- 
plicable thereto and shall be under a sub-lease or 
agreement in writing, the form of which shall be ap- 
proved by the party of the first part, and each and 
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évery such sub-lease or agreement shall expressly set 


forth that the Phonograph or Phonograph-Grapho- 
phone so sublet is the property of the party of the 
first part, and that the same is leased and licensed 
under the provisions of this agreement and not other- 
wise. And no such sub-lease shall be made for any 
period of less than three months. For each instru- 
ment sub-let, the party of the second part shall charge 
the sub-lessee rental at the rate of Forty Dollars per 
annum (neither more nor less) payable in equal quar- 
terly payments in advance. 

Srventu: The party of the second part shall keep 
all instruments leased to it under this agreement in 
good working condition, and to that end shall keep in 
its employ a sufficient number of persons living at 
different points in its territory, who while acting as 
agents or solicitors for the party of the second part, 
shall have sufficient knowledge of the instruments to 
enable them to remedy any slight defect in the work- 
ing thereof. But whenever any part of the instrument 
shall wear out from ordinary wear and tear by actual 
and legitimate use, it shall upon its return to the 
party of the first part be replaced by a new part 
free of charge by the party of the first part. When 
any part shall be broken or rendered ineffective by the 
carelessness or neglect of the party of the second part 
or its sub-lessee, the same shall be replaced at the ex- 
pense of the party of the second part, or of its sub- 
lessee. -. 

ErautH: The party of the first part will during the 
continuance of this agreement and the leases there- 
under furnish to the party of the second part after 
requisition by it all such extra cylinders for use on 
instruments Jeased and “ Special Extras” such as 
records of music, orations, novels, or other appliances 
and parts of instruments applicable thereto which shall 

»be sold by the party of the see- [second] part at prices 
which shall be fixed from time to time by the party of 
the first part. Such prices shall be uniform in the 
case of each subcompany acting under the authority of 
the North American Phonograph Company or of Jesse 
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333 H. Lippincott, sole licensee of the American Grapho- 
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phone Company, and the party of the second part shall 
and it hereby agrees to pay the party of the first part 
for all extra cylinders, ‘Special Extras” parts and 
appliances so furnished prices which shall be fixed at 
twenty per cent. less than the prices at which the same 
shall be sold by the party of the second part to others, 
payments to be made by the party of the second part 
to the party of the first part on the 10th day of each 
mouth for all such cylinders “‘ Special Extras ”, parts 
and appliances delivered during the previous month. 

Ninru: The party of the second part shall give im- 
mediate information and notice to the party of the 
first part whenever said party of the second part shall 
know that any one in its territory is using an instru- 
ment or any appliances thereof or therefor which 
shall be an infringement of the patents or rights 
owned or controlled by the party of the first 
part; and upon receipt of such information the 
part- [party] of the first part will at its own ex- 
pense at once institute legal proceedings or 
cause them to be instituted for the protection of the 
patents or rights owned or controlled by it. 

And the party of the first part agrees at its own ex- 
pense to defend the party of the second part against 
all suits for infringement by reason of the possession, 
leasing, use or sale of said instruments, supplies or ap- 
pliances and to pay all final judgments rendered in 
such suits, provided the party of the first part shall 
have notice of such suit and opportunity to defend the 
same, such notice to be given in time to allow the 
party of the first part to make answer, plea or other 
appropriate defense to the original bill, petition, com- 
plaint or other original pleading and to defend through 
any counsel of its own selection. And the party of 
the second part shall not be at liberty to defend any 
such suit or legal proceedings on its own behalf until 
the party of the first part sha!l have refused so to do 
upon demand. . 

And the party of the first part further agrees that it 
will protect, indemnify, and save harmless the party of 
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the second part, by reason of any damages or expenses, 
which it may suffer, incur or sustain, growing out of 
any proceedings at law or in equity, or any litigation 
which may be brought against or which may injurionsly 
affect the party of the second part in the quiet title to 
or possession or enjoyment of the rights and interests 
hereby granted, or intended to be granted, provided 
the party of the first part shall have opportunity to 
defend as aforesaid any suit or proceeding brought 
against the party of the second part. 

Tents: If on the first day of January, 1890, or at 
any time thereafter there shall be in any portion of the 
territory covered by this agreement a demand for Pho- 
nographs or Phonograph-graphophones, Special Ex- 
tras or appliances which the party of the second part 
shall neglect or fail to take appropriate measures 
to weet, the party of the first part may give written 
notice thereof to the party of the second part, and if 
at the expiration of thirty days thereafter the said 
neglect or omission still continues the party of the 
first part may, so long as such default shall continue 
but to the extent only of such default, proceed to sup- 
the demand through agents or otherwise without lia- 
bility to the party of the second part, provided that 
course shall not interfere with the delivery to the 
party of the second part of instruments special extras 
or appliances for which requisition shall be made by 
it under the terms of this Agreement. But it is ex- 
pressly understood and agreed that if at any time 
after one year from the date of this agreement, the 


party of the first part shall be unable or shall fail to 340 


deliver to the party of the second part instruments and 
supplies for which said party of the second part shall 
have made due requisition upon the party of the first 
part as such requisition is provided to be made in the 
case of the phonograph-graphophone by Jesse H. Lip- 
pincott upon the American Graphophone Company 
pursuant to the agreement between said Lippincott and 
said American .Graphophone Company under agree- 
ment dated March 26,1888, and in the case of the 
phonograph as provided it shall be made by the Eidi- 
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son Phonograph Company upon Thomas A. Edison 
pursuant to the agreement of October 28, 1887, or by 
the North American Phonograph Company upon said 
Thomas A, Edison, or the Edison Phonograph Works 
pursuant to the agreement of August Ist, 1888, and 
subject in the case of the Phonograph and Phono- 
graph-graphophone to the several terms of said 
agreements affecting such neglect or failure to supply 
either of said instruments, then the party of the second 
part shall have the right which the said North Amer- 
ean Phonograph Company or Jesse H. Lippincott, 
sole licensee of the American Graphophone Company 
would. then have to manufacture or cause to be 
manufactured instruments or supplies or both, 
necessary to fill so much of such requisition as 
the said North American Phonograph Com- 
pany or Jesse H. Lippincott, sole licensee of the 
American Graphophone Company shall be unable or 
shall fai] to supply, and all costs of said instruments 
or supplies to the party of the second part over and 
above the cost thereof as determined by the rentals of 
Phonographs or phonograph-graphophones or the 
prices of special extras and appliances as herein pro- 
vided to the party of the second part shall be borne by 
the party of the first part. 

EeventH : If on the first day of January, 1890, or 
at any time thereafter, the results of exclusively leasing 
instruments shall be unsatisfactory to the party of the 
first part. it may require the party of the second part 
to give the public the option of either leasing or pur- 
chasing the said instruments and in such event sales 
shall be made at such reasonable prices which shall be 
fixed by the party of the first part, provided however 
that if such requirement shall be made in the case of 
any one sub-company, it shall be operative in the case 


of all sub-companies acting under the authority of the. 


North American Phonograph Company or of Jesse H. 
Lippincott, sole licensee of the American Graphophone 
Company. From the price received for any instrument 
so sold, there shall be first deducted and paid to the 
party of the first part an amount which shall equal the 
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actual cost of said instrument to the party of the first 
part and the remainder of such selling price shall be 
equally divided between the party of the first part and 
the party of the second part, settlements and payments 
to be made by the party of the second part on or be- 
fore the 10th day of each month for all sales made dur- 
ing the previous month. 

Twetrru : In the conduct of its business and in 
all circulars, cards, and advertisements, there shall 
appear, and the party of the second part shall set 
forth, as prominently as its own corporate name and in 
connection therewith wherever it shall occur, the fol- 
lowing : “ New England Phonograph Company, acting 
under authority of the North American Phonograph 
Company, and Jesse H. Lippincott, sole licensee of 
the American Graphophone Company.” 

THIRTEENTH : The party of the first part having 
made liberal. provision for conducting experiments 
looking towards the improvement and perfection of 
the Phonograph and Phonograph-graphophones by 
the respective inventors thereof during the next fif- 
teen years or thereabouts, will be entitled to the 
ownership, use or control of whatever inventions are 
made and patented by such inventors, and the instru- 
ments leased or to be leased under this agreement 
shall have the benefit of all improvements and inven- 
tions thus secured ; and any other improvements and 
inventions which the party of the. first part may be- 
come entitled to the use, ownership or control of during 
the term of this agreement or any extension or renewal 
thereof, but it is expressly understood and agreed that 
no new patented invention of the said Edison shall be 
used or sold with the Phonograph-graphophone, and 
no new patented invention owned or controlled now or 
hereafter by the Volta Graphophone Company shall 
be used upon, or sold with the Phonograph. 

The instruments delivered by the party of the first 
part under this agreement shall at all times possess all 
the improvements thereon which at the time of such 
delivery or prior thereto have been adopted by the 
party of the first part. And it is farther provided that 
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if the furnishing of such new impr: «ments or inven- 
tions shall add materially to the cost of the Phono- 
graph or Phonograph-graphophone, as the same is 
now known, the question of such additional charge if 
any, Shall be left to an arbitration, the party 
of the first part choosing one arbitrator and the 
party of the second part another, and the 
two, if they fail to agree, a third to be 
chosen by the two arbitrators, and the decision 
of such arbitration or of a majority thereof thus made 
shall be binding upon the parties hereto. 

FourtrentH : If the party of the second part shall 
fail to pay to the party of the first part any sum or 
sums .of money which may be due under this agree- 
ment and if said defanlt shall continue for the period 
of thirty days after the same shall become pay.ble, and 
after written demand therefor orif the party of the 
second part shall violate any other of the terms or 
conditions of this agreement and shall persist in such 
default, violation or neglect or fail to remedy or 
repair the same for sixty days after written notice 
thereof from the party of the first part, or if the party 
of the second part shall become bankrupt or insolvent, 
and shall so continue for the period of thirty days, 
then the party of the first part may, if it shall so elect 
by written notice of the party of the second part (or 
those in charge of any of its offices) immediately ter- 
minate all the rights granted by the party of the first 
part hereunder, and take possession of, and remove all 
Phonographs and Phonograph-graphophones and sup- 
plies therefor, and for that purpose may enter the 
premises of the party of the second part and of all 
persons claiming under it, and may collect from any 
sub-lessee or purchaser all sums then or thereafter 
due to it, or to the party of the second part for the 
use or purchase of any instruments, or for supplies 


* therefor, or it may, so long as it shall see fit, leave in 


the enjoyment and use of any Phonograph or Phono- 
graph-graphophone any lessee or other person, in 
actual possession thereof, or by or from whom any 
part of the purchase price is unpaid and collect from 
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be or becorne due for the use or purchase of the 
Phonograph or Phonograph-graphophone, and for 
that purpose shall be entitled to, and may take 
possession of, the premises of the party of the 
second part used for carrying on its business, and oc- 
cupy and conduct the same. The property so taken 
and which does not belong to the party of the first 
part or revert to it hereunder, may be returned within 
six months from the taking, in which case the party of 
the first part shall pay to the party of the second part 
a reasonable compensation for its use, or the party of 
the first part may retain the same as its own property 
and pay therefor a reasonable price (not exceeding 
the actual cest thereof) within seven months after the 
taking, and shall account to the party of the second 
part for all the sums collected which shall have ac- 
crued before the party of the first part became so en- 
titled to possession, deducting all expenses incident 
thereto, and all sums which may be dne to the party 
of the first part. The party of the first part also ex- 
pressly reserves to itself all its rights and remedies at 
law, and in equity, under the patent laws or otherwise, 
including the remedy by injunction against the party of 
the second part, or those claiming under it, for the use 
of any of its patented inventions or instruments not 
authorized by a subsisting license hereunder, or for 
the violation of any other of its rights. The party of 
the first -part may in such event at its own cost and 
expense also use the name of the party of the second 
part to protect its interests and to enfore its rights 
hereunder. Aud the said party of the second part 
hereby agrees to execute any and all assignments in 
accordance herewith and in furtherance of the rights 
of the party of the first part under this paragraph. 
FirrreentH: This Contract is personal to the party 
of the second part herein named, and any assignment 
of it or of any of its rights granted hereunder, or 
any, or either of them, by act of the party of the 
second part without the written consent of the party 
of the first part shall be a violation of this agree- 
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ment and good and sufficient ground for a cancellation 
thereof by the party of the first part at its option. 
Sixreentu: If the party of the first part shall 
trausfer to any party, parties or corporation,-who shall 
agree to perform the stipulations hereof its title to 
the Phonographs and Phonograph-graphophones 
hereby leased and the patent rights under which they 
are licensed, and its then existing interests hereunder, 
it is agreed that the provisions hereof shall enure to 
the benefit of and shall be binding upon such trans- 
feree in respect to all things done or to be done under 
this Agreement, as if the transferee were named a 
party hereto, but the party of the first part, said The 


North American Phonograph Company, shall not be - 


released from its obligations hereunder but shall con- 
tinue to be answerable hereunder to the party of the 
second part pursuant to the terms of this agreement, 
as if such transfer had not been made. 

SEVENTEENTH: The ‘party of the first part hereby 
covenants for itself and its assigns, with the party of 
the second part that it, the party of the first part, is 
at the date hereof fully and lawfully entitled and em- 
powered to make and pérform. this agreement aud 
license and every part thereof and that it will on de- 
maud from time to time execute and deliver to the 
party of the second part all such further or other in- 
struments of assurance as the party of the second part 
shall reasonably require. 

Eieureentu: The party of the second part hereby 
further agrees that it will keep its books of account, 
sales book, records of rentals and other office records 
in such form and will make such reports to the party 
of the first part as may be prescribed and directed by 
the party of the first part through its auditor ap- 
pointed for the purpose of organizing and maintaining 
a general form of records and accounts for all sub- 
companies. 

NINETEENTH : 1t iss hereby understood and agreed 
that the use of the Phonograph and Phonograph- 
Graphophoue, so far as the same, or either of them, is 
applicable to watches, clocks, or in so far as the use 
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thereof bas been conveyed by the said Edison to 
Lowell C. Briggs and William W. Jacques under and 
pursuant to a certain agreement bearing date the 
first day of October, 1887, is hereby excepted and re- 
served from the terms of this agreement and that this 
agreement shall not be construed as in anyway au- 
thorizing the party of the second part to use the in- 
ventions covered hereby for such purposes. But it is 
further understood and agreed that 50°% of the profits 
which may be received by the party of the first part, 
or by Jesse H. Lippincott, sole licensee of the Ameri- 
can Graphophone Company, shall be divided in such 
equitable way as may hereafter be determined, among 
all the sub-companies licensed by the party of the first 
part. 

TwenrierH : The party of the first part further 
agrees that any and all privileges and powers not 
herein conferred upon the party of the second part, 
which shall hereafter at any time during the con- 
tinuance of this Agreement be conferred by the party 
of the first part upon any other Sub-Company, shall be 
likewise granted to the party of the second part. 

IN WITNESS WHEREOF the parties hereto have caused 
this instrument to be executed, each by its proper 
officers and each has caused its corporate seal to be 
hereto affixed the day and year first above written. 

Tue NorrH AMERICAN PHonoGRAPH Co., 
(SEAL) ~ By Jesse H. Lirrixcort, 
-. , Prest. 
Attest : 
- Geo H. Frrzwitson, 
Secy. 
THe New Encuaxp PuonoararH ComMPANy, 
(Sear) By Jouy B. Guzason, 
President. 
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* Suspension Agreement.” 


Tats AGREEMENT, made this First day of January, 
1894, by and between the North American Phonograph 
Company, a corporation organized under the laws of 
the State of New Jersey, party of the first part, and 
the New England Phonograph Company, a corporation 
organized under the laws of the State of Maine, party 
of the second part witnesseth : 

That for and in consideration of the sum of one 
dollar by each to the other in hand paid, and of other 
good and valuable consideration, the receipt of which 
is hereby acknowledged, it is agreed by the parties 
hereto as follows : 

First: From the date of this agreement to and 
until the first day of July, 1895, the performance by 
the parties hereto of the covenants, stipulations and 
duties made incumbent upon them respectively by the 
terms of acertain agreement, bearing date the 12th 
day of October, 1888, made and executed by the party 
of the first part hereto, as the party of the first part 
therein, and by the New England Phonograph Com- 
pany, as the party of the second part therein, and a 
like performauce of the covenants and stipulations of 
any subsequent agreements made by the parties 
thereto or either of them according to the terms of 
said agreement of October 12, 1858, is hereby waived 
so far as the same or any of them would in any way 
conflict with the performance of the agreements made 
by this instrument. 

Seconp: From the date of this agreement until the 
first day of July, 1895, the party of the first part, the 
North American Phonograph Company, shall have the 
sole and exclusive right to exploit, lease, sell and 
otherwise dispose of the instrument known as the 
Phonograph, and all supplies, appliances and 
attachments therefor, in and throughout the terri- 
tory now covered and operated by the party of 
the second part and it being expressly understood 
and agreed that the party of the first part may 
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sell, lease and dispose of such Phonographies without 369 


in any way restricting the use of the same, or in other 
words, shall in the language of the trade have the 
right to make “ unrestricted sales” of phonographs, 
supplies, appliances and attacbments therefor; and it 
being further expressly understood and agreed that 
the business so transacted by the party of the first 
part shall be at its own cost and expense, and without 
risk or contribution in any way of or from the party of 
the second part. 

Tuirp: The party of the first part shall pay to the 
party of the second part a sum of money equal to ten 
per centum of the ultimate selling price to the public 
of all phonographs, supplies and appliances therefor, 
sold in, or sold to be used in, the territory now covered 
and operated by the party of the second part, and a 
sum equal to twenty-five per centum of all rents re- 
ceived from phonographs, leased or rented in or leased 
or rented to be used in said territory. 

Fourtu: Within fifteen days after the expiration of 
each first day of January, April, July and October, in 
each year, during the continuance of this agreement, 
the party of the first part shall, and hereby agrees to 
pay to the party of the second part, any sum or sums 
of money that may have become due under this agree- 
ment upon the busiuess of the quarter ending with 
said first day of January, April, July or October; and 
it is further understood and agreed that reports shall 
be made by the party of the first part to the party of 
the second part, on or before the 15th day of each 
month, showing all sales and leases or rentals of either 
instruments or supplies during the previous mouth. 

Firra: The stock of supplies and appliances ap- 
pertaining to the phonograph and now on hand in 
the possession of and belonging to the party 
of the second part, shall be taken and pur- 
chased by the party of the first part at prices 
and upon terms to be mutually agreed upon. In the 
event of the failure of the parties hereto to agree upon 
such prices within sixty (60) days after the execution 
and delivery of this agreement, then such prices shall be 
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settled by three appraisers, one to be appointed by the 
party of the first part, one by the party of the second 
part, and the third by the two so appointed. And a 
decision by two of the three so chosen shall be bind- 
ing upon the parties hereto. If at the time when any 
amount shall be so found to be due to the party of the 
second part by the party of the first part, the party of 
the second part shall be justly indebted to the party 
of the first part in any sum of money, then the amount 
so found to be due or so much thereof as may be re- 
quired to liquidate said indebtedness shall be credited 
to the party of the second part by the party of the 
first part. And such credit shall thereupon be con- 
sidered as a payment under this agreement pro tanto, 
and thereafter, if the party of the second part shall re- 
main justly indebted to the party of the first part the 
balance so remaining due shall be liquidated by the 
party of the first part from the earliest accruing 
amounts that shall fall due to the party of the second 
part under the provisions of parepenphs “ Third ” and 
“ Fourth” of this agreement. 

Srxtu: The party of the first part shall each year, 
during the continuance of this agreement expend in 
advertising its business in and throughout the United 
States of America, at least the sum of five thousand 
dollars, including, amongst others, suitable advertise- 
ments in the following magazines and publications, 
viz :—“‘The Century,” “ arate Monthly ”, “ Serib- 
ner’s”’, “The North American Review”, “ Youth’s 
Companion” and “St. Nicholas”. It is understood 
that this provision for advertising is contained in, and 
will hereafter be inserted in the various agreements of 
other companies, or individuals, and that it is intended 
to provide for the expenditure of one sum of five thou- 
sand dollars only, and not as a separate covenant in 
the case of each agreement. 

SevenrH: The party of the first part agrees to use 
its best endeavors to successfully exploit the business 
of selling phonographs, supplies, attachments and ap- 
pliances therefor in and throughout the territory 
covered by this agreement and in and throughout the 
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United States of America, and for that purpose shall 
select and employ the most competent suitable agents, 
to whom it will pay commissions averaging about 
thirty-three and one third per centum on the ultimate 
selling price of phonographs. 

Eieutu: It is personally understood and agreed be- 
tween the parties hereto that this agreement shall not 
in any way impair the rights of the parties hereto as 
fixed by agreements heretofore made between them ex- 
cept as herein provided, but that subject to the provi- 
sions of this agreement the party of the first part, so 
far as it has the legal right or authority so to do here- 
by fully ratifies and confirms said agreements hereto- 
fore made, and the licenses, privileges, rights, ease- 
ments, guarantees, terms aud conditions heretofore 
granted by the party of the first part tv the party of 
the second part. Nor shall this agreement be in any 
way taken or construed as an abandonment or waiver 
of any of the chartered rights of the New England 
Phonograph Company; being intended for the 
development of its business within the territory con- 
trolled by it. 

Ninta: It is expressly understood and agreed that 
the party of the first part has fully and fairly repre- 
sented to the party of the second part the exact condi- 
tion of its present business relations with the American 
Graphophone Company and the instrument heretofore 
known or designated as the Graphophone or Phono- 
graph Graphophoue, and that this agreement is made 
subject to any complications that may hereafter arise 
in respect thereto. 

Tenru: Itis further understood and agreed that 
this agreement shall in no way operate as a release by 
the party of the first part of any of its rights with 
respect to its stock with the party of the second part, 
which is provided to be hereafter delivered to the 
party of the first part, or to Jesse H. Lippincott, 
trustee, or his successor, as the party of the first part 
may direct ; or to the benefits arising from said stock 
from the time of its delivery. 
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881 - In Wrirness Wueneor the parties hereto have respec- 
tively caused this instrument to be executed by their 
proper officers and their respective corporate seals to 
be hereto affixed the day and year first written above. 

New EnGianp Paonocrapu Co. 


| SEAT. | By Avausrus P. Marry, , 
° President. 
Attest : 
L. E. Evans, 
Secretary, 
882 Tur Norto American PuonocrapH Co., 
| SEAL. ] By Tuomas A. Episoy, 
President. 
Attest : 


CLEVELAND WALCUTT. 


Joun R. Harpry, 
Counsellor at Law, 
383 Newark, N. J. 


Newark, N. J., February 15th, 1895. 


The undersigned, Receiver of the North American 
Phonograph Company, an insolvent corporation, hereby 
solicits bids for the property of the said corporation 
hereinafter described, such bids to be in writing, ad- 
dressed to the subscriber as Receiver of the said North 
American Phonograph Company, to be delivered to 
the said Receiver on or before the fifteenth day of 

+ March, eighteen hundred and ninety-five. 


\ 
I. 


A large stock of miscellaneous phonograph and 
graphophone machiues, tables, cabinets, parts and ap- 
pliances, including obsolete and available material, 
jnventoried by the North American Phonograph Com- 
pany in the year eighteen hundred and ninety-four at 
upwards of Forty Thousand Dollars ($40,000). 
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II. 


All the right,-title and interest of the North Ameri- 
can Phonograph Company of, in and to letters patent 
of the United States for phonographs, graphophones 
or appliances, or improvements of either or both, and 
in any and all licenses granted under any such letters 
patent to said Company, or to any one else for it. 


IIT. 


All the right, title and interest of the North Ameri- 
can Phonograph Company in the stock of the various 
local Companies, whether now on deposit with the 
Ceutral Trust Company, of New York City, or still 
retained by the local Companies or held in trust for the 
said North American Phonograph Company. 


TV: 


All the good will of the business of the North 
American Phonograph Company, the same having been 
preserved by the Receiver by prompt and faithful 
attention to all legitimate demands of the trade from 
the time of his appointment until now, the Company 
being, for business purposes at the present time, a 
going concern. 


% 


All the accounts, notes and bills receivable of the 
North American Phonograph Company, including all 
claims against local Companies and all installments, 
contracts and mortgages belonging to the said North 
American Phonograph Company. 
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vi. 


All the right, title and interest of the North Amer- 
ican Phonograph Company of, in and to any phono- 
graphs or graphophones situated anywhere within the 
United States or Canada out on trial, lease or condi- 
tional sale, or in any way belonging to or controlled by 
said Company. 

The above property of the North American Phono- 
graph Company is to be sold by the Receiver subject 
to all claims and litigations affecting the property to 
be conveyed, and the Receiver will not guarantee the 
property so sold against patent or other litigation. 
The right, title or interest of the North American 
Phonograph Company is all that he undertakes to sell, 
and all that he will expect to convey, and the pur- 
chaser buys at his own risk. 

The property described under Paragraph I is located 
at the Edison Phonograph Works, Orange, New Jer- 
sey, and cau be inspected there by dona fide bidders on 
application to Mr. W. E. Gilmore, Superintendent. In- 
formation about the matters referred to in the remain- 
ing paragraphs can be had at the office of the Receiver, 
Prudential Building, Newark, New Jersey. : 

The list of patents, book accounts, &c., is too 
long to ve annexed to this notice, and while thé 
Receiver will do all in his power to aid 
bidders to an examination of the property offered for 
sale, he cannot be expected to furnish correspondents 
with detailed statements of patents, book accounts, 
&e. Personal attention will be given to all reasonable 
requests made by inquirers at his oftice. 

Bids are solicited for all or any part of the property, 
the Receiver reserving the right to reject ‘any or all 
bids. The bids are also subject, if accepted, to con> 
firmation by the Court of Chancery of New Jersey if 
in the judgment of the Receiver such confirmation 
should be necessary or expedient. 

Twenty per cent. of the purchase money must be 
paid on the acceptance of the bid, and the balance on 
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confirmation of the sale and delivery of proper written 393 


conveyance. 
The property, if sold, will be delivered at the Edison 
Phonograph Works, Orange, New Jersey. 
Joun R. Harpis, 
Receiver 
North American Phongraph Company, 
Prudential Building, 
Newark, 
N. J. 
A true copy. 
Vivian M. Lewis, 
Clerk. 


(EnporsEp) 18-222—In Chancery of New Jersey— 
Between Walter Cutting ef u/., Compl’ts. and North 
American Phonograph Co., Def't.—Auswer of Receiver 
to Petition of New England Phonograph Co.—John 
R. Hardin, Receiver.—Filed March 19, 1895. 


3O4 


I, Vivian M. Lewis, Clerk of the Court of Chancery 395 


of the State of New Jersey, the same being a Court of 
Record, do hereby certify that the foregoing is a true 
copy of Answer of Receiver to Petition of the New 
England Phonograph Co., filed Mareh 19, 1895, in a 
cause wherein Walter Cutting, «ef «/, are complainants, 
and The North American Phonograph Co., is defendant, 
now on the files of my office. 

In Testimony WHereEor, I have hereunto set my hand 
and affixed the seal of said Court, at ‘Trenton, this 


Eighteenth day of October A. D. nineteen hundred and 396 


six. 
(Seal of The Court Vivias M. Lewis 
of Chancery, State Clerk. 


of New Jersey) 


I, Witttam J. Maate, Chancellor of the State of 
New Jersey, do hereby certify that Vivian M. Lewis, 
whose name is subscribed to the above certiticate, was, 
at the date thereof, and now is, the Clerk of the Court 


Raymond R. Wile 
Research Library 


397 


398 


399 


400 


100 


of Chancery of the State of New Jersey; that said at- 
testation is in due form, that the seal thereto annexed 
is the seal of said Court, and that the signature of the 
said Vivian M. Lewis is in his own proper handwrit- 
ing. 

Witness my hand at the City of Trenton this 
Eighteenth day of October A. D. nineteen hundred 
and six. 

W. J. Maaie. 


(Enporsep) In Chancery of New Jersey—Between 
Walter Cutting, e¢ a/., Complainants and North Ameri- 
can Phonograph Co., Defendant—Answer of Receiver 
to Petition of New England Phonograph Co.—John 
R. Hardin, Receiver—Filed March 19, 1895. 


IN CHANCERY OF NEW JERSEY. 


Between 
Water Corrina, Ex. Etc., 
Complainant, 


On Bill Ete. Order 
Dismissing Peti- 
tion of the New 

ees 


AND England Phono- 


graph Co. 
Tue NortH AMERICAN PHONOGRAPH 
Co., 
Defendant. 


The Petition of the New England Phonograph Com- 
pany, having been heretofore filed in the above stated 
cause, and an order to show cause having been made 
thereon requiring John R. Hardin, Receiver of the 
North American Phonograph Company, to show cause 
on the nineteenth day of March, eighteen hundred and 
ninety five, at two o'clock in the afternoon of that day, 
why he should not be directed to deliver up to the 
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Petitioner for cancellation, 4,000 shares of stock to the 
New England Phonograph Company, in the hands of 
the said Receiver, as part of the assets of the North 
American Phonograph Company, and the said Receiver 
having on the return of said order to show cause filed 
his answer to said petition, and the Court having taken 
oral proofs and heard Mr. John B. Gleason, of the New 
York Bar, in support of the said petition, and Mr. 
Charles J. Roe and the said Receiver in opposition 


- thereto, and having taken time to consider said peti- 


tion, answer, proofs and arguments, and now being of 
the opinion that the prayer of the said petition should 
be denied, and that said petition should be dismissed 
with costs ; 

It is thereupon on this first day of September 
eighteen hundred and ninety-six, on motion of said Re- 
ceiver ordered, 

That the prayer of the said petition of the said New 
England Phonograph Company be denied, and the said 
petition dismissed with costs. 

Respectfully advised, 

Joun R. Emery, 

¥, G. 
Axx. T. McGi11, 
C. 


[Enporsep :] i8-785—In Chancery of New Jersey— 
Between Walter Cutting, Ex. Etc., Compl’t. and The 
North American Phonograph Co., Def’t.—On Bill &c. 
Order Dismissing Petition of the New England Phono- 
graph Co.—John R. Hardin, Sol’r.—Filed Sept. 2, 
1896. 


Vivian M. Lewis, Clerk of the Court of Chancery 
of the State of New Jersey, the same being a Court 
of Record, do hereby certify that the foregoing is a 
true copy of the order Dismissing Petition of the New 
England Phonograph Co. filed Sept. 2, 1896, in the 
cause wherein Walter Cutting Ex. Ete. is Complainant 
and The North American Phonograph Co. is Defend- 
ant, now on the files of my office. 
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IN TESTIMONY WHEREOF, I have hereto set my hand 
and affixed the seal of said Court, at Trenton, this 
eighteenth day of October A. D. nineteen hundred and 
six. 

Vivian M. Lewis, 
Clerk. 
(Seal of the Court of Chancery, 
State of New Jersey.) 


I, Winutram J. Maair, Chancellor of the State of 
New Jersey, do hereby certify that Vivian M. Lewis, 
whose name is subscribed to the above certificate, 
was, at the date thereof, and now is, the Clerk of the 
Court of Chancery of the State of New Jersey ; that 
said attestation is in due form, that the seal thereto 
annexed is the seal of said Court, and that the signa- 
ture of the said Vivian M. Lewis is in his own proper 
handwriting. 

Wiryess my hand at the City of Trenton this 
eighteenth day of October, A. D. nineteen hundred 
and six. 

W. J. Macaig. 


(Enporsep) 18-785—In Chancery of New Jersey-- 
Between Walter Cutting, Ex. Ete., Compl’t. and The 
North American Phonograph Co., Def’t.--John R. 
Hardin, Sol’r.—Filed Sept. 2, 1896. 
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STATE OF MAINE 
CouNtTy OF KENNEBEC, SS. 


SUPREME JUDICIAL COURT 


No. IN EQUITY 


JAMES L. ANDEM 


AND 
ROBERT M. SMYTHE, 
Complainants, 
_ against 


JOHN E. HELM, 
NEW ENGLAND PHONOGRAPH CO., 


A. C. STILPHEN, 
WILLIAM PELZER, 
JOSEPH F. McCOY, 
JOSHUA WEIL, | 
EUGENE N. FOSS, 
ABE FEIST, 


Respondents. ~ 


MEMORANDUM OF ARGUMENT FOR RESPONDENTS. 


ae = eet 


A. C. SEILPHEN; 


Counsel Jor Defendants. 
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STATE OF MAINE 
COUNTY OF KENNEBEC, ss. 


Supreme Judicial Court 


James I.. ANpDEM and Rosert M. 
SMYTHE, 
Complainants, | 
In Equity, 


VS. 


No. 
Joun E. Herm, New EncLanp 
PHONOGRAPH Company, A. C. 
STILPHEN, et al., 


Respondents. 


MEMORANDUM OF ARGUMENT FOR DEFENDANTS. 


By A. C. STILPHEN. 


PRELIMINARY STATEMENT OF FACTS. 


In accordance with a preliminary agreement of association | 
bearing date September 17th, 1888, The New England Phono- 
graph Company was duly organized under the laws of the 
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State of Maine at Gardiner on the second day of October, A. D. 
1888, and on that day and at subsequent meetings of its stock- 
holders perfected its organization and arranged for the trans- 
action of its business; all which is duly set forth in “Exhibit 14, 
Defendants,” (which will hereinafter be referred to as the 
“printed minutes,” and by the pages therein) pages I-20. 


The purposes of the corporation as certified to the Secretary 
of State were: 


“The purposes of said corporation are to manufacture and 
sell, lease or otherwise dispose of machines and appliances 
appurtenant to or connected with phonographs and the oper- 
ation thereof; to acquire licenses or territorial grants of exclu- 
sive rights relating to phonographs, graphophones and similar 
machines, appliances and inventions; and to manufacture or 
sell, lease or otherwise dispose of such machines and appliances 
under such licenses and grants within the State of Maine, and 
within the New England States.”—Printed Minutes, p. 10. 


The capital stock was fixed at $2,000,000, and divided into 
20,000 shares of a par value of $100 each: Four shares of this 
stock were issued to the four persons by whom the corporation 
was organized, and the remaining 19,996 shares were issued 
to one Charles A. Cheever for procuring the exclusive contract 
and licenses for all the New England States from the North 
American Phonograph Company and the sum of $50,000 in 
cash.—Printed Minutes, pp. 8, 28 and 209. 


Through this procurement and arrangement the North Amer- 
ican Phonograph Company, in consideration of the payment 
of the sum of $100,000 in cash and 4ooo shares of the capital 
stock of the New England Phonograph Company, by their 
\mutual contract of October 12th, 1888—Printed Minutes, 12-26 
—granted to the New England Phonograph Company the exclu- 
sive rights till March 26, 1903, set forth in said contract for all 
the New England States, subject to all the provisions and 
requirements -thereof, and under its terms the New England 
Phonograph Company undertook to carry on the business there- 
by provided for and required in said states. 


The 4000 shares of stock, which was a part of the consider- 
ation for the contract, was, for reasons which will be considered 
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later, issued to Jesse H. Lippincott, Trustee, by whom the same 
was held for the North American Phonograph Company, the 
beneficial owner thereof. 


This stock was, by the voluntary act of the North American 
Phonograph Company, deposited in trust with the Central Trust 
Company of New York, to be held in trust until the rath day 
of October, 1893, during which time it should have no part in 
the management of the business of the company, and should 
not share in any dividends that might be declared.—Printed 
Minutes, 44 and 46-47; also Randall’s deposition. 


The bright and alluring prospects under which the New Eng- 
land Phonograph Company began business proved elusive and 
delusive and at the end of its first year of existence its $50,000 
working capital had fallen to $45,245.34—Printed Minutes, 62— 
and in June, 1890, had again fallen to $36,730.52.—Printed Min- 
ules, 68. 


The further gradual depletion of this working capital we 
proposed to show by the annual reports of the Presidents and 
Treasurers of the Company for the several years as they were 
presented to the stockholders at their annual meetings and by 
vote of the stockholders were accepted and approved and ordered 
placed on file as appears in the record of each annual meeting 
of the stockholders as set forth in the printed minutes. These 
were excluded, but the result is perhaps sufficiently shown in 
the printed minutes. 


Through the years 1891, 1892 and 1893 the business proved 
generally discouraging, so that it was at or nearly at a stand- 
still, and in common with the other sub-companies, the New 
England Phonograph Company found it could not conduct its 
business successfully and in April, 1893, it was distinctly admit- 
ted that the “results of the phonograph business have not in 
any degree equaled the extent that was hoped for and expected 
at the time of the inauguration of this company,” and nothing 
better appearing to offer during the year, the New England 
Phonograph Company, under date of January Ist, 1894, entered 
into what is known as the “Suspension Agreement” with the 
North American Phonograph Company, by virtue of which it 
surrendered to said North American Phonograph Company its 
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-rights under the original contract of October 12, 1888, for a 


term to end July 1, 1895. 


During the term of this Suspension Agreement, in 1894, the 
North American Phonograph Company became hopelessly insol- 
vent, and by decree of the Court of Chancery of the State of 
New Jersey, all its property and business passed into the pos- 
session and management of John R. Hardin as receiver, by 
whom the business of that company was continued till the sale 
of its property and rights, which was long after the expiration 
of the Suspension Agreement. 


At the end of the term of the Suspension Agreement the New 
England Phonograph Company was still without funds with 
which to resume or prosecute the business for which it was 
organized, and in fact it never did resume or again prosecute 
said business, but instead, by vote of June 23d, 1896, gave all 
its rights to prosecute said business to Mr. A. N. Sampsoa, and 
for his compensation he was to have all the profits he could 
make from it—Printed Minutes, 106, 107. Thereafter the 
Company had no connection whatever with the management of 
the business, either direct or advisory. 


The working capital of $50,000 had so far disappeared that 
in September, 1898, the Company’s indebtedness was about 
$500 “and assets (not immediately available) consisting of 
accounts receivable, machines; furniture, etc., estimated about 
$z,000.”—Printed Minutes, 112. And further, on the same 
date, “There are no funds in the treasury of the Company avail- 
able upon which money can be raised for properly conducting 
its business.”—Printed Minutes, 115. 


At about this time strenuous efforts were made for a reorgan- 
ization of the Company, but they all resulted in failure. 


‘By various amendments of by-laws the number of Directors 
had been fixed at thirteen, but at a meeting of the stockholders 


October 10, 1898, a vote was passed unanimously by a majority 


vote of all the shares of stock, confirming prior action of the 
Board of Directors and amending the by-laws so that thereafter 
nine members should constitute the Board of Directors, and 
thereafter the stockholders elected only nine Directors at their 
annual meetings and that number continued to constitute the 
board till October 3d, 1904. 
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In 1899, all attempts to reorganize or to raise funds with 
which to resume business having failed, the Company gave up 
every attempt, and evidently every hope, so to do, and by due 
proceedings surrendered its franchises into the keeping of the 
State November 8th, 1899, subject only to the right of resuming 
them at some future time, which was not till October 22, 1902, 
and this was then done through the intervention, assistance and 
nurturing providence of the National Phonograph Company, 
which had been organized in 1896, and was the purchaser of 
all the property of the North American Phonograph Company, 
and where that Company and all the sub-companies had failed 
tc make a success of the phonograph business, this Company 
was prosecuting it with a degree of success that made it the 
envy of its rivals, and by this the New England Phonograph 
Company was led to enter into arrangements for a renewal of 
its business upon terms that promised at least some return for 


‘what had become practically worthless. 


QUESTIONS RAISED BY THE PLEADINGS. 


While the direct issue is the simple question whether John 
E. Helm and William Pelzer, their agents, servants and attor- 
neys, shall be enjoined from voting the four thousand shares 
and the four thousand eight hundred and seventy-six shares of 
stock held by them respectively, yet this issue is dependent upon 
certain other questions raised by the bill of complaint and 
answer, upon the result of which this issue would be determined, 
and these we will first consider in their order as set forth in the 
bill of complaint and answer thereto. 


AMENDMENT oF By-Laws. 


In the third paragraph the complainants allege that “the 
by-laws contain no provision as to the number of stockholders 
mecessary to constitute a quorum at such annual meeting, or 
for allowing any stockholder more than one vote; that here- 
tofore and subsequent to the first day of October, 1904, an 
attempt was made to amend the by-laws of said corporation 
so as to provide that the board of directors shall consist of five 


Raymond R. Wile 
Research Library 


( 


« 


( 


= 


6 


instead of thirteen members, and that one-third the number 
of stockholders of said corporation should be necessary to con- 
stitute a quorum, and that such amendments were never legally 
adopted, and are not and have not been at any time a portion 
of the by-laws of said corporation.” 


In reply to this the respondents aver that the by-laws of said 
company provide that “the business of the company shall be 
managed and conducted by a board of five directors, to be 
chosen by ballot at the annual meeting of the stockholders,” 
and they also provide that “at the annual meeting of the stock- 
holders one-third of the total number of shares of the capital 
stock issued shall be necessary to constitute a quorum. At all 
stockholders’ meetings each stockholder shall have one vote for 
each share of stock registered in his name on the books of the 
corporation. The stockholder may be represented by proxy 
gtanted not more than thirty days before the meeting, which 
shall be mentioned therein,” and they deny the allegation that 
these amendments “were never legally adopted, and are not and 
have not been at any time a portion of the by-laws of said cor- 
poration,’ and while the records alone of the corporation are 
the proper evidence of the facts therein set forth, and the printed 
minutes, which are a part of this case, show that these amend- 
ments to by-laws were duly and properly adopted, we will go 
further and examine in full the transactions of the company 
whereby its board of directors was reduced from the number 
of thirteen to the present number of five. 


It is true that prior to October 10, 1898, the number required 
by the by-laws to constitute the board of directors of the New 
England Phonograph Company was thirteen. On September 
15, 1808, the directors passed a vote that the by-laws of the 
company be amended by striking out the word “thirteen” and 
inserting the word “nine” in Section one of Article three, so 
that as amended it should read: 


“Section 1. The business of the company shall be managed 
by a board of nine directors, to be chosen by ballot at the annual 
meeting of the stockholders,” (Printed Minutes, 116), and at 
a special meeting of the stockholders duly called, and stating 
the purpose of said meeting, held on the roth day of October, 
1898, this vote was ratified by the stockholders, by a vote in 
favor thereof representing a majority of all the shares of the 


Raymond R. Wile 
Research Library 


~ 


7 


stock of the company, and at the subsequent annual meetings 
but nine directors were elected.—Printed Minutes, 204, (and 


subsequent annual meetings.) 


It has been claimed that this action was illegal because the 
records of the Secretary of State fail to show that notice of this 
reduction was given. Whether the proper officers failed to 
forward the required cetificates of this reduction in the number 
of the board of directors, or whether the same was lost in the 
mails, is immaterial, as the fact remains that nine thereupon 
and thereafter constituted the entire board of directors elected 
by the stockholders at their various annual meetings prior to 
October 3, 1904, and that the various boards were elected by 
the unanimous vote of all the shares of stock represented at 
such meetings, and regardless of their number did constitute 
a legal board of directors, and in support of this we cite the 
following authorities: 


In the matter of Origen Vandenburgh, appellant, vs. The 
Broadway Underground Connecting Railway Company and 
others, respondents, 36 N. Y. Sup. Ct. Rep. (29 Hun) 348, 349, 
it appears that at the election two tickets were voted upon, one 
containing the names of thirteen directors, and the other the 
names of seven directors. The ticket having the seven names 
received a majority of votes, and in this action to test the valid- 
ity of the election, the Court: 


“Held, that the ticket was not void because it did not contain 
thirteen names. That no stockholder was bound to vote for 
any larger number of persons than he chose, and that any num- 
ber of persons who might receive a majority of the lawful votes 
were elected, although there was a failure to elect the full num- 
ber required by law,” and further, that: 

\ 


“The act of a majority of the stockholders in so voting a 
ticket containing the names of but seven persons operated to 
reduce the number of directors of the company from thirteen 
to seven.” 


“That the Court had power in their proceedings to declare 
the said seven persons to be the lawful directors of the defend- 
ant’s company.” 
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And the same is held in a similar case where the by-laws 
required seven directors and only five were elected, in Wright 
vs. Com. 109 Pa. St. 360. 


On the eighth day of September, 1904, the directors passed 
the following resolution: 


“Resolved, that in the opinion of the board of directors the 
present number of directors should be reduced from nine to 


five, and they advise that the matter be brought before the stock- . 


holders at the annual meeting, and request that such action be 
taken as will accomplish that end.”—Printed Minutes, 174. And 
at the annual meeting of the stockholders, on the third day of 
October, 1904, in accordance with the foregoing vote of the 
directors, and before the election of directors, it was 


“Resolved, that the number of directors to represent the stock- 
holders of the New England Phonograph Company be reduced 
from thirteen directors to five directors,” and this resolution 
was adopted by a vote of 10,478 shares in favor thereof, with 
4,004 shares against the same, and was thereby duly adopted.— 
Printed Minutes, 184. And thereupon a board of five directors 
was elected, and five has been the number constituting the board 
of directors to the present time. 


_ QUORUM AND VOTING REPRESENTATION. 


It is true that the by-laws of the company originally adopted 
contained no provision as to the number of stockholders neces- 
sary to constitute a quorum at the annual meetings or for allow- 
ing a stockholder more than one vote, or to vote by proxy, but 
from the first meeting of the stockholders of the corporation it 
had been the custom of the company to allow one vote for each 
share of stock represented, either in person or by proxy, and to 
consider the number of shares of stock represented at the annual 
meeting as constituting a quorum, whether the same was greater 
or less than a majority of all the shares outstanding. 


At the first annual meeting of the stockholders after the 
organization of the company, held October 7, 1889, there were 
cast “10,191 votes of stockholders represented either in person 
or by proxy . . . : each share of stock being counted as 
entitled to one vote.”—Printed Minutes, 60-61. 
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At the next annual meeting, October 6, 1890, there were cast 
“9,147 votes of stockholders represented either in person or by 
proxy . . . ; each share of stock being counted as entitled 
to one vote.”—Printed Minutes, 71. 


At the annual meetings of 1891, 1892, 1893, 1894, and 1895, 
the records do not show the number of votes cast, but do show 
that the proceedings of all these meetings were unanimous. 


At the annual meeting of 1896, the whole number of votes 
cast was 4,875.—Printed Minutes, 1009. 


In 1898 the number of votes cast was 10,013.—Printed Min- 
ules, 122. 


In 1901 the number of votes cast was 4,333.—Printed Min- 
utes, 142. 


In 1902 the number of votes cast was 5,646.—Printed Min- 
utes, 143. 


In 1903 the number of votes cast was 9,051.—Printed Min- 
utes, 162. 


So by all these it appears conclusively that the invariable 
custom of the company had been to consider the number of 
shares represented, either in person or by proxy, at the annual 
meetings, to constitute a quorum, and that each share was 
entitled to one vote, and that all votes were thus counted and 
declared. 


Article X of the by-laws of the company is as follows: 


“These by-laws may be rescinded, altered, added to or modi- 
fied in any way, by the affirmative vote of a majority of the 
board of directors at a meeting of the board called by notice 
specifying that amendments to the by-laws will be proposed, 
or by the affirmative votes of all directors at any meeting, but 
not otherwise.”—Printed Minutes, 38. 


In accordance with this by-law, at a meeting of the board of 
directors on the eighth day of September, 1904, the following 
resolutions were adopted: 


“Resolved, that Section one of Article II of the by-laws be 
amended by adding at the end thereof, the following: 
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“At the annual meeting of stockholders one-third of the total 
number of shares of the capital stock issued shall be necessary 
to constitute a quorum. 


“At all stockholders’ meetings each stockholder shall have 
one vote for each share of stock registered in his name on the 
books of the corporation. Stockholders may be represented 
by proxy granted not more than thirty days before the meeting 
which shall be mentioned therein.”—Printed Minutes, 174. 


At the stockholders’ meeting on the third day of October, 
1904, it was 


“Resolved, that the actions taken and the resolutions passed 
by the board of directors from the day of the last annual meet- 
ing of the stockholders to this date, be and the same are hereby 
adopted, ratified, and confirmed.”—Printed Minutes, 184. 


At a directors’ meeting October 25, 1904, the following reso- 
lutions were adopted: 


“Whereas, it has been the unvarying custom of this company 
that at all stockholders’ meetings each stockholder should have 
a vote for every share of stock standing in his name on the 
books of the company, and 


“Whereas, it appears that at the last annual meeting of the 
company certain stockholders sought to disregard the practice 
hitherto observed and adopted by this company, now for the 
purpose of avoiding any such question in the future, be it 


“Resolved, that in accordance with Article X of the by-laws, 
the following amendment to be inserted at the close of Section 
II, Article II of the by-laws be adopted: 


“At all meetings of the stockholders of the company each 
and every stockholder shall be entitled to vote either in person 
or by proxy, one vote for each and every share of the capital 
stock of this company, standing in his name on the books of 
the company.”—Printed Minutes, 192. 


At the stockholders’ annual meeting, October 2, 1905, the 
following resolutions were adopted: 


“Resolved, that the actions taken and the resolutions passed 
by the board of directors since the last annual meeting of the 
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stockholders to this date be and the same hereby are adopted, 
ratified and confirmed.”—Printed Minutes, 202. 


The adoption of these amendments to the by-laws was but the 
incorporation in the by-laws of the company’s usage which had 
prevailed from its organization, which usage had theretofore 
had the full force and effect of a by-law. 


The Revised Statutes of Maine, Chap. 47, Sec. 47, provide 
that: 


“Corporations may among other provisions, determine by 
their by-laws, the manner of calling and conducting meetings; 
the number of members that constitute a quorum; the number 
of votes to be given by shareholders; by whom any or all offi- 
cers, except president and directors, may be elected; the tenure 
of the several offices ; the mode of voting by proxy; and of sell- 
ing shares for neglect to pay assessments; and may enforce 
such by-laws by penalties not exceeding twenty dollars.” 


This provision is not mandatory. It gives authority to deter- 
mine certain things by its by-laws, but it does not forbid its 
determining the same things in other manner if the same have 
not been determined by by-laws. 


Where the by-laws do not determine “the number of members 
that constitute a quorum,” “the number of votes to be given by 
shareholders,” or “the mode of voting by proxy,” these may all 
be as fully and legally established by the custom and usage of 
the corporation at its meetings through many years. and from 
its organization, and such custom would have the same force 
and be as effectual and binding as a by-law until a by-law should 
be adopted regulating the same, and such custom would, de 
facto, be a by-law of the corporation. 


Where the by-laws of a corporation provide that an annual 
meeting of its stockholders shall be held at the home office of 
the corporation on a day certain in each year; and in addition 
thereto, a notice of such meeting has been mailed to each stock- 
holder at such time prior to said meeting as is required by the 
by-laws for special meetings, in the absence of any by-law 
requirement as to what shall constitute a quorum for the trans- 
action of business, any number of shareholders who may be 
Present in person and by proxy at such meeting may constitute 
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a legal quorum for the transaction of business, although it rep- 
resents a minority of all the shares of stock. 
s a 
When, in absence of a by-law defining a quorum necessary 
be for the transaction of business at the annual meetings of the 
c 9 ‘ stockholders of a corporation on the day fixed therefor by its 
3 by-laws, the custom of such corporation at such meetings has . 
a invariably been to exercise the powers and duties of a legal 
quorum, regardless of whether a majority or a minority of the 
shares of stock be represented in such meeting, either in person 
g or by proxy, this usage has the effect of establishing such cus- eal 
- ¥ tom as the usage and de facto by-law of the company, and the 


acts of such meetings are not open to question because of a 
majority of the shares of stock not being so represented. 


“In the United States, where the subject is not covered by 
statute or by valid by-laws established by the corporation, the 
~ ; ; analogy which applies in the case of elections in municipal cor- 

4 porations and other public elections is resorted to for the pur- 
pose of determining what constitutes a quorum, where the body 
entitled to elect consists of an indefinite number. In such a 
case, if the meeting is legally called, and if those entitled to 
participate are duly notified, where notice is required, those who 
~ 4 actually assemble constitute a quorum, and a majority of this 
a quorum is competent to elect directors or to transact any other 
a constituent business. As the number of members in a joint- 
ES stock corporation is indefinite—since although the number of 
: shares is definite they may be distributed among many or accu- 
3 mulated by a few, and by this distribution or accumulation the 
od a number of members may increase or decrease—the rule appli- 
id cable to other indefinite bodies applies to elections in joint-stock 
corporations.” 


4 Thompson’s Commentaries on the Law of Corporations, Vol. 
4 1, Sec. 725. 
- a Brown vs. Pacific Mail Steamship Co., 5 Blatch. (U. S.) 525. 
Columbia Bottom Co. vs. Meier, 39 Mo. 53. 


“At common law, since members of a corporation were entitled 


4 to equal rights, each member was entitled to one vote, and no 
. a more, and this is still the rule in cases of non-stock companies, < 
= q and it has been held that the rule also applies to corporations 
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having a capital stock divided into shares, and that in the absence 
of express provision to the contrary the stockholder has one 
vote, however many shares he may own, and not a vote for 
each share. It is generally expressly provided, however, by 
statute or by-laws, that stockholders shall have one vote for each 
share held by them. 


“Even in the absence of an express provision, the soundness 
of the view limiting stockholders to a single vote, however many 
shares they may own, is very doubtful. The common-law rule 
was adopted with respect to public corporations and private 
corporations not having a capital stock, and at a time when 
joint-stock companies were unknown, and was based upon the 
ground that all the members of the corporation, since they were 
equally interested, were entitled to an equal voice in its affairs. 
The rules of the common-law change as conditions change, and 
by the application of common-law principles to new conditions 
new common-law rules arise. It follows that a common-law 
rule adopted with reference to non-stock corporations in which 


all the members were equally interested, giving each member 


a single vote, cannot properly be applied to a new kind of cor- 


. poration not known at the time the rule was adopted, in which 


scme members have a greater interest than others. ‘Cessante 
ratione, cessat ipsa lex.’ On the contrary, the principle of the 
common law, that each member of a corporation in which he 
kas an equal interest is entitled to an equal vote, if logically 
applied to the new kind of corporations—joint-stock corpora- 
tions—will give to stockholders a vote for each share. Even 
aside from this view, the common usage in giving a vote for 
each share would seem to be sufficient ground for implying an 
intention on the part of the Legislature, in the absence of express 
provision, to give each share a vote.” 
Clark & Marshall on Priv. Corp., Sec. 654. 


“At common law, in public or municipal corporations, each 
aualified elector has one vote and only one. This was a natural 
rule, since each dulv qualified citizen voted as a citizen and not 
as a holder of stock. 


“But the same rule should not applv to private corporations. 
Stockholders are interested not equally, but in proportion te 
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the number of shares held by them. Naturally and reasonably 
each share should be entitled to one vote.” 
Cook on Corporations, Sec. 609. 


“Tn the absence of constitutional provisions or statutes de- 
signed to afford a representation in the board of directors of 
minor shareholders, and with other possible statutory excep- 
tions, the single share is the voting unit in joint-stock com- 
panies.” 

Cyclopedia of Law and Procedure, Vol. 10, p. 331. 


To same effect, see Cook on Stock and Stockholders, Sec. 
608, where the author states: 


“At the present day it is probable that no court, even in the 
absence of any such provision, would uphold a rule which dis- 
rcgards, in the manner of voting, the number of shares which 
the shareholder holds in the corporation.” 

To the effect that a by-law may result from custom, see 
Morawetz on Corporations, Sec. 369; Waterman on the Law 
of Corporations, Vol. 1, Sec. 84; Angell & Ames on Corpora- 
tions, Sec. 328. 

It may be argued that these amendments were not legally 
adopted because of alleged irregularity in counting the votes 
cast at the meetings in 1904 and 1905, but an inspection of the 
records of the meeting of October, 1904, as given in the printed 
minute-book, 176-187, shows that the entire proceedings of the 
meeting were in exact accord with the custom and usage of the 
ccmpany established from its organization, and that all legal 
rights were accorded to Mr. Andem, who there appeared for 
the first time in a meeting of the stockholders, and that not as 
a stockholder, but only as a person holding proxies from certain 
stockholders of record. It is true that he was denied the right 
to vote on proxies issued to him by persons who were not stock- 
holders of record, but this denial was legal and right, and all 
of the shares of stock which he represented or claimed to repre- 
sent by the proxies presented were actually presented and 
allowed in counting the votes of the shareholders of record, 
the number of votes excluded under the proxies distinctly being 
credited in the number of shares held by the stockholder of 
record by whom the same purported to have been transferred. 
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Mr. Andem’s claim that the transfer of the shares of stock 
should be entered by the clerk on the books of the company on 
the day of the meeting, and that he should then and there be 
allowed to vote upon the same, was utterly without foundation 
and contrary to the requirements of Article nine of the by-laws, 
regulating the transfer of stock, which provides that such trans- 
fers can only be made upon the books of the company by the 
holder in person, or by power of attorney duly executed by him 
and filed with the secretary and on the surrender of the original 
certificate or certificates of such shares, which certificates shall 
be cancelled by the secretary and pasted in their original places 
in the certificate-book, and that the secretary shall furnish to 
the clerk of the corporation a statement of such transfer, to be 
recorded by the clerk at his office in the State of Maine— 
Printed Minutes, 32—and there is no provision in the by-laws 
authorizing the clerk to transfer or enter for transfer any cer- 
tificate of stock, or to take any action in relation to the transfer 
of stock other than to record the statement of transfer furnished 
by the secretary. 


“The members of a corporation are conclusively presumed 
to have knowledge of its by-laws and cannot escape a liability 
arising therefrom on a plea of ignorance.” 

Cyclopedia of Law and Procedure, Vol. 10, page 350. 

Arapahoe Cattle, Etc. Co. vs. Stevens, 13 Col. 534; 22 Pac. 
822. 

It is clear that under any construction of the transfer rule an 
unrecorded assignment does not pass title as against the cor- 
pcration, that is, until transferred on the books of the corpo- 
ration, and the company should charge the vendor as a stock- 
holder and refuse to recognize the purchaser as the owner of 
the stock, so far as legal rights are concerned. 

Lowell on Transfer of Stock, 109. 


“So far as the corporation is concerned, it is bound to recog- 
nize only registered stockholders. To them is accorded the 
right to vote, draw dividends, and exercise the general rights 
of stockholdership. The unregistered purchaser of stock can- 
not claim such rights. All cases concur in this result of the 
neglect to register a transfer.” 

Cook on Stock and Stockholders, Sec. 381. 
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At this meeting of October 3d, 1904, the entire representa- 
tion, in person or by proxy, was 51 stockholders of record, hold- 
: ‘a ing 14,482 shares, and all votes passed, resolutions adopted and 
officers elected at the meeting were by 31 stockholders of record, 
a holding 10,478 shares and casting 10,478 votes in favor of their 
“a : passage, adoption, or election, and against the same the votes 
‘ of 20 stockholders of record holding 4,004 shares and casting ” 
4,004 votes, and in each instance the majority favoring the 
adoption of the various acts was 11 stockholders and 6,474 
shares and votes.—Printed Minutes, pp. 183-187. , 


At the annual meeting of the stockholders in 1905, when the ix 
last amendments to the by-laws were adopted, there were repre- 
sented 14,678 shares of stock, in person or by proxy, of which 
9,896 shares voted in favor of the amendments and of all other 
proceedings which were adopted in that meeting. These amend- 
: 3 ments to the by-laws, as adopted by the directors in accordance 
a with Article X of the by-laws, were afterwards approved and 
, adopted by the stockholders at their annual meeting, out of the 
abundance of precaution, so that the same might not be defeated 
by possible repugnance of Article X to the general provisions 
of law, or possibly the statute of the State. 
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4 It has been held as follows: 


“Unless the constitution of a corporation or its governing 
statute has vested the power of making by-laws in some par- 
ticular board or body of the corporation, it can be exercised 
only by the constituent body, and then only by the most numer- 
ous body or constituency.” 
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Cyclopedia of Law and Procedure, Vol. 10, p. 553. 
Grant Corp. 77. 
Union Bank vs. Ridgeley, 1 Har. & G. (Md.) 324. 
~ 3 Salem Bank vs. Gloucester Bank, 17 Mass. I. 
F Holly Springs Bank vs. Pinson, 58 Miss. 421. ; 


State Savings Assn. vs. Nixon Jones Printing Co., 8 Mo. ] 
_ App. 249. 
~ a State vs. Curtis, 9 Nev. 325. 
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Martin vs. Nashville Bldg. Asso., 2 Coldw. (Tenn.) 418. 
Rex vs. Westwood, 4 B. & C., 781, 10 E. C. L., 799, 7 Bing. 1. 


The averment of the individual respondents that they are in 
fact the duly constituted officers of the New England Phono- 
graph Company and have been hitherto and generally recog- ‘ 
nized as such by these complainants, is evidenced not only by 
their answer to the fifth allegation of the complainants’ bill of 
complaint, and by the printed minutes, but also by Exhibits 12 
and 13, Defendant, which we here reproduce: 


(Exuisir No. 12, DEFENDANT.) 


“NEW ENGLAND PHONOGRAPH COMPANY, 
“too Broadway, 


“New York, N..Y. 


“John E. Helm, President. 

“Joshua Weil, Vice-President. 

“Joseph F. McCoy, Secretary and Treasurer. 
“James W. Purdy, Jr., Counsel. 


“Rec’d from J. L. Andem for transfer: 


“Ctfs. 352 (100 shares) L. E. Evans. 
“353 (100 shares) L. E. Evans. 
“355 (162 shares) L. E. Evans. 
“321 (100 shares) Charles A. Cheever. 
“322 (25 shares) Charles A. Cheever. 
“335 (50 shares) Charles A. Cheever. 


“Purpy, Squire & Rowe. 
“March 8, 1906. 


“Received from New England Phonograph certs. No. 580-585 
inclusive, being new certificates issued in place of the above 
certificates. R. M. SmyrTuHE, 

“per J. L. ANDEM. 


“N. Y., Mar. 20, 1906.” 
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(Exuisit No. 13, DEFENDANT.) 


“NEW ENGLAND PHONOGRAPH COMPANY, 
“too Broadway, © 
“New York, N. Y. 


“John E. Helm, President. 

“Joshua Weil, Vice-President. 

“Joseph McCoy, Secretary and Treasurer. 
“James W. Purdy, Jr., Counsel. 


; “Mch. 8, ’06. 
“Please transfer certificates 352, 353, 355, 321, 322 and 335 

to R. M. Smythe, in separate certificates of same number of 

shares. J. L. ANpEm.” 


and by the admissions of Mr. Murray of the issues of certifi- 
cates of stock, page 71 of report of evidence: 


“Mr. STILPHEN: Certificate 519 is issued to James L. 
Andem, October 10, 1904, and by John E. Helm, president, and 
Scott Tremaine, secretary, one share, and certificate No. 528, 
50 shares, to James L. Andem, October 25, 1904, by John E. 
Helm, president, Joseph F. McCoy, secretary, and the certificate 
No. 579, 100 shares, was issued to R. M. Smythe, February 15, 
1906, by John E. Helm, president, Joseph F. McCoy, secretary, 
and No. 580 of 100 shares, and 581 of 100 shares, and 582 of 
162 shares, and 583 of 100 shares and 584 of 25 shares and 585 
of 50 shares were issued to R. M. Smythe, March 8, 1906, by 
John E. Helm, president, Joseph F. McCoy, secretary, of the 
New England Phonograph Company, all said certficates being 
certificates of the New England Phonograph Company. 


“Mr. Murray: I admit that that is so.” 


Also in the numerous instances recited by Mr. McCoy in his 
testimony, pages 74-78. 


If these complainants in this manner admit the respondents 
to be the duly constituted officers of the corporation, they at the 
same time recognize and admit the regularity of the proceed- 
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ings of the meeting at which they were so constituted, and there- 
by waive all objections and protests theretofore made by them, 
and in admitting the validity of part of the proceedings they 
admit the validity of all actions and proceedings in the meet- 
ings which were adopted and enacted by the same methods and 
course of procedure under the same rules, customs, and require- 
ments. 

These stockholders’ annual meetings in 1904 and I905 were 
conducted in the usual manner, and governed by the same rules 
which had governed every meeting of the stockholders from 
the organization of the company, and the proceedings of these 
meetings are not open to attack or question in this or any col- 
lateral action. No stockholder of record duly represented in 
person or by proxy was denied the right to vote, and every share 
of stock thus represented at both these meetings was accorded 
its right to its vote and the same was duly counted and declared, 
and no court will intervene to modify the action of meetings 
conducted in this manner and in which a large majority of the 
shares of stock are represented and voting. 


The corpo ation has to go by its record in determining the 
right to vote, and therefore, if its record shows a certain person 
to be a shareholder, the corporation must recognize him as a 
member, with the right to vote as an incident to his membership. 

Crease vs. Babcock, 10 Met. 525. 

National Bank vs. Case, 99 U. S. 628. 
Adderly vs. Storne, 6 Hill, 624. 

Franklin Bank vs. Com. Bank, 36 Ohio, 627. 
McGruder vs. Colston, 44 Md. 349. 
Commonwealth vs. Dalzell, 152 Penn. St. 217. 


In the matter of the election of directors of the Long Island 
Railroad Company, 19 Wend. (N. Y.) Reports, 37-44, it is held, 
“the right of an individual to vote must be determined by 
the transfer book of the company; the inspectors cannot look 
beyond it.” 


Also in Hoppin et al vs. Buffum et al, 9 R. I., 513, 517-519. 
it was held, “In case of a dispute as to the right to vote at a 
meeting of a corporation, the books of the corporation are 
prima facie evidence of who possesses that right. The corpo- 
tation cannot be required to decide a disputed right.” 
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The same principle is again declared in Pender vs. Lushing- 
q ton, 6 N. J. Law Reports, 70, in which it was held that a mem- 
; ber of the company was a person whose name was on the register 
c of stockholders; that the register was the only evidence by 
be 3 which the rights of members to vote at a general meeting could 
be ascertained.” s 
Also in the matter of the election of the directors of the St. “ 
2 Lawrence Steamboat Co., 15 Vroom (44 N. J. Law Reports) 
F 529-531, 534-535, 539, the Court held: 
4 “The general rule is, that the books of a corporation are the 
i evidence of the persons who are entitled to the rights and privi- 
leges of stockholders, in the management of the affairs of the 
corporation. With the single exception that stock really belong- 
ing to the corporation, cannot, at any election for its directors, 
be voted upon directly or indirectly, the books of the corpora- 
tion are the only evidence of who are the stockholders, and as 
~ q such, are entitled to vote at elections. Downing vs. Potts, 3 
. Zab. 66. Neither the inspectors nor other stockholders can 
‘ 4 dispute the right to vote of one who appears by the company’s 
) books to be the holder of stock legally issued.” 


cf 


These rules applied to the proceedings of these meetings of 
es 4 ’ the stockholders as shown in the printed minutes, fully justify 
and sustain all the acts of the majority of the stockholders and 
of the officers of the corporation in those meetings, and we 
claim and maintain that the entire action was just and legal 
and that the minority stockholders were accorded all the rights 
to which they were entitled. We have no wish to evade any 
question that may be raised in argument by counsel for com- 


— 
E plainants, and we have carefully presented the validity of these 
meetings, notwithstanding the fact that the regularity of these 
e proceedings is not open to examination and determination in 
4 this or any other collateral action. 
4 “Where a direct remedy is given by statute for impeaching 
~ . . . . . . 
a corporate election, and is not availed of, the principle which 
3 validates the acts of de facto directors will prevent a collateral “ 
: 3 attack on the election.”—State vs. Cronan, 23 Nev. 437. 
x In Pennsylvania, it is said that “when a corporate election is 
§ held at the proper place, and the meeting is regular, quiet and 
” ; orderly, the only way to contest the validity of the election is : 
by quo warranto.”—Jenkins vs. Baxter, 160 Pa. St. 199. 
ot! ft 
~ 
~ 
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No controversy remains in relation to the seventh allegation 
of the complainants’ bill. By their amendment thereto they 
admit the error in the allegation and the truth of the respond- 
ents’ answer thereto, and we refer to it here only as showing the 
general laxity marking the statements made by the complain- 
ant, and his utter disregard of truth even in matters of which 
he and he alone had full knowledge. 

The questions raised and at issue under the eighth and first 
paragraph of the ninth allegation of the complainants’ bill enter 
but little into the general issue in this suit; but in so far as they 
might possibly be considered in determining that final issue, we 
will briefly examine their weight. 


The property and assets of the New England Phonograph 
Company did shortly after its organization consist of certain 
rights vested in it by virtue of its contract of October 12th, 1888, 
with the North American Phonograph Company, and the sum 
of $50,000 in cash, but at the end of five years its business had 
proved an absolute failure, the $50,000 was all, or nearly all, 
dissipated, having been expended in general expenses, salaries 
of its then officers, and gratuities, as shown conclusively by the 
printed minutes, and as we offered to show in full detail by 
the excluded reports of the presidents and treasurers of the 
company, and finding itself absolutely without funds with which 
to prosecute further the legitimate business for which it was 
organized and in accordance with the requirements of its con- 
tract of the North American Phonograph Company, it, in com- 
mon with some thirty other sub-companies attempting to do a 
similar business in other parts of the United States under their 
contracts with the same parent company, and under date of 
January ist, 1894, sought and entered into the “Suspension 
Agreement” with the North American Phonograph Company. 
(Answer, pages 7 and 33-37, also printed minutes.) 


To this time the phonograph business throughout the United 
States had been conducted by these various sub-companies, 
through whom, under their various contracts, all the business 
of the “parent company” in leasing and selling instruments, 
appliances and supplies was conducted. This “Suspension 
Agreement” was of the same general tenor as that entered 
into by each of the other sub-companies, and is in its effect 
an admission that the business had been a sad failure and was 
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entered into with the hopes that the one parent company under 
its one general management could make the business profitable, 
where under the separate, expensive, and inefficient manage- 
ments of the local companies it had been a failure. 


The burden assumed by the North American Phonograph 
Company under this “Suspension Agreement,” added to its 
already shattered condition arising from the former method of 
conducting the business, proved too great for it to sustain, and 
it was forced into insolvency and by order of the Court of 
Chancery of the State of New Jersey, John R. Hardin was 
appointed receiver and all the property and business of that 
company passed into his hands and the business was conducted 
by him under the orders of the Court through the term of this 
“Suspension Agreement,” as it was agreed that it should be 
by the North American Phonograph Company. 


During this term the New England Phonograph Company 
received the agreed percentage of the sales and rentals of phono- 
graphs and supplies within the New England States, but these 
same appear to have followed the $50,000, it appearing from 
the minutes that at the end of the term the company was still 
without any resources with which to resume and go on in busi- 
ness, and it never did resume and go on in the business for 
which it was organized, but did on the 23d day of A eoes 1896, 
enter into an agreement that: 


“Active business operations of this company, until further 
action of this board, be hereafter conducted by A. N. Sampson 
in such manner as not to impair the rights of the company, the 
business to be carried on by said A. N. Sampson without expense 
or charges to the company, and that he, A. N. Sampson, receive 
as compensation for his services and expenses such profits as 
may accrue in the conduct of the business.” 

(Answer, p. 37, printed minutes, p. 107.) 


The situation of the company remained practically unchanged 
till the fall of 1899, when the fact that it had ceased to do busi- 
ness was duly shown to the Attorney General of Maine, and his 
certificate of the fact was filed in the office of the Secretary of 
State.- (Exhibit No. 24, Defendant.) 


€ 


« 


Raymond R. Wile 
Research Library 


Ie ee Bs 


€ 


23 


Under its original contract with the North American Phono- 
graph Company, the New England Phonograph Company 
assumed certain responsibilities and duties in relation to the 
prosecution of the phonograph business in the New England 
States. By the “Suspension Agreement” it was relieved from 
those responsibilities and duties from January ist, 1894, to July 
Ist, 1895, but at the expiration of that time and ever thereafter 
it did not resume and carry on its business under said contract 
as thereby required, and only did put forward Mr. A. N. Samp- 
son as the sole one who had the authority to treat with the 
National Phonograph Company, when that company, as the pur- 
chaser of all the property of the North American Phonograph 
Company, became the sole manufacturer of phonographs and 
supplies under the then surviving Edison patents. 


What arrangements were made by Mr. Sampson with the 
National Phonograph Company do not appear, but it is manifest 
there could be no breach of any contract to the injury of the 
New England Phonograph Company, while all its rights were 
either abandoned or -vested in Mr. Sampson. 


The original contract contained a provision for forfeiture of 
all rights under it if the New England Phonograph Company 
should. fail to perform its agreements and carry on the business 
in accordance with its terms, and the North American Phono- 
graph Company, under the tenth and fourteenth paragraphs, 
had the right, upon such failure, to cancel the contract. If the 
National Phonograph Company, upon succeeding to the prop- 
erty of the North American Phonograph Company, should be 
held also to succeed to all obligations under this contract (which 
is not admitted) still this could give no greater rights to the New 
England Phonograph Company than were given by the original 
contract, and if the National Phonograph Company found 
the entire phonograph business in the New England States sur- 
rendered to the parent company by the “Suspension Agreement” 
and at its expiration never resumed by the New England Phono- 
graph Company, and that Mr. A. N. Sampson was presented as 
a person vested with any and all authority that the New England 
Phonograph Company might have to deal in phonographs and 
phonograph supplies in the New England States, surely the 
National Phonograph Company in dealing with Mr. Sampson, 
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or in making any arrangement it may have made with him, was 
not guilty of any breach of contract with the New England 
Phonograph Company; and further, if when its arrangement 
with Mr. Sampson ceased, either at his death or on his aban- 
donment of the business, the National Phonograph Company 
found the New England Phonograph Company not only unable 
to resume business but in fact entirely out of business, with all 
its rights to do business, its entire franchise, surrendered into 
the keeping of the State of Maine ;—if then it did take entire 
charge of the business of selling its phonographs and supplies 
in the New England States, all this would be far from sufficient 
ground for opening the matter for judicial determination in this 
action, and we maintain that we are fully justified in asking to 
be relieved from further answering to these allegations, though 
these objections may be more fully enforced incidentally as we 
consider further allegations of the bill of complaint and answer 
thereto. 


Raymond R. Wile 
Research Library 


| 


| 


_ 


h him, was 
v England 
‘rahgement 
| his aban- 
, Company 
nl unable 
ss, with all 
idered into 
take entire 
ad supplies 
n sufficient 


tion in this — 


1 asking to 
ns, though 
tally as we 
ind answer 


4 


€ 


° 25 


LEGAL SUSPENSION OF THE NEW ENGLAND 
PHONOGRAPH CO. 


Novemcer 8, 1899—OcTOoRER 22, 1902. 


The Revised Statutes, Chap. 47, Sec. 31, of Maine provide 
that: 


“The Attorney General, upon application by any corporation 
and satisfactory proof that it has ceased to transact business, 
shall file a certificate of the fact with the Secretary of State, 
and shall give a duplicate certificate to the corporation; and 
thereupon such corporation shall be excused from filing annual 
returns with the Secretary of State,” and in Section 26 of the 
same chapter that “such corporations as have been or may here- 
after be excused from filing annual returns under the provisions 
of section thirty-one of this chapter, so long as their franchises 
remain unused,” are exempted from the liability for a franchise 
tax imposed on such corporations by this statute, the annual 
tax on the New England Phonograph Company being seventy- 
five dollars. 


The effect of this is not a dissolution of the corporation, but 
is a suspension of the exercise of its franchises, and a surrender 
into the keeping of the State of all its powers and franchises 
for the term of such suspension, as fully and completely as 
would be the case were it legally and finally dissolved, with the 
only saving clause that its corporate existence still continues 
and its corporate powers and franchises may be resumed after 
any lapse of time, by complying with the rules and requirements 
therefor provided. 


We have seen that the New England Phonograph Company 
availed itself of this provision November 8th, 1899, and re- 
mained in legal suspension till October 22d, 1902. (Jxhibit 
24—Defendant. ) 


During all this time of legal suspension the New England 
Phonograph Company had no more power or authority to trans- 
act business than it would have had had it been finally dissolved, 
and any pretended transaction of the business for which it was 
incorporated would be void because 
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: 4 ULTRA VIRES. 
a To hold otherwise would be to countenance and encourage 
ad E- fraud on the part of the corporation against the State, and 
a ‘ would be subversive of every principle governing the relations 
a of the State with its corporate creation. ~ 


A corporation organized under the laws of this State, either 
special or general, has no existence within or without the State 
other than that given by the creative power, and wherever it y 
i. may seek to transact business, it is still limited to the powers 
thus given, and those powers are always subject to and must be 
in accord with the constitution and laws of the State. 


Such corporation cannot legally adopt any by-law or enter 
a into any contract which would be repugnant to the constitution 
4 and laws of the State, and any such attempted by-law or con- 
y tract would be ultra vires and void, whether the act were per- 
RE formed within or without the State. The corporation is the 
4 creature of the State, and subject to the jurisdiction of the 
F- State, and so long as it continues to exist, its powers must be 
4 subject to the laws of the State. 


“A corporation has certain powers only, and it can be bound 
only when acting, whether directly or by agents, within the 
limit of these powers.” 

4 Green’s Brice’s Ultra Vires, 35. 


3 CHAMPERTY, 


, In connection with, and as a part of the application of, the 
rules of law relating to the principles of “Ultra Vires,’ we beg 
leave to call attention to the statute of the State of Maine in 
relation to Champerty, which is as follows: 

“Whoever loans, advances, or promises to loan or advance = 
any money, gives or promises to give day of payment on any 
demand left with him for collection, gives or promises any valu- 
able consideration, becomes liable in any manner for the pay- 
ment of anything, becomes surety for another for such payment, 
or requests, advises or procures another person to become 
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responsible or surety as aforesaid, with intent thereby to pro- 
cure any account, note or other demand for the profit arising 
from its collection by a suit at law or in equity, or brings, prose- 
cutes or defends, or agrees to bring, prosecute or defend, any 
suit at law or in equity upon shares, shall be punished by a 
fine of not less than twenty, nor more than one thousand dol- 
lars, or by imprisonment for not more than one year.” 
R. S., Chap. 123, Sec. 12, p. 924. 


The application of this statute to the action at bar may prop- 
erly be prefaced by a consideration of the following authorities 
which fully illustrate the subject and its bearing upon this suit: 


“Maintenance and champerty are offences at common law; 
and contracts resting upon them are void. But those offences, 
if not less common in fact, as it may be hoped that they are, 
are certainly less frequent in their appearance before judicial 
tribunals than formerly; and recent decisions have considerably 
qualified the law in relation to them. Still, however, they are 
offences, and contracts which rest upon them are void. Main- 
tenance, in particular, seems now to be confined to the inter- 
meddling of a stranger in a suit, for the purpose of stirring up 
strife and continuing litigation. Nor is anyone liable to this 
charge who gives honest advice to go to law, or advances money 
from good motives to support a suit, or if he stands toward the 
person who is the party to the suit in any intimate relation, as 
of landlord, father or son, or master, or husband. 


“Champerty is treated as a worse offence; for by this a 
stranger supplies money to carry on a suit, on condition of 
sharing in the land or other property gained-by it. And con- 
tracts of this sort are set aside both at law and in equity. And 
any agreements to pay part of the sum recovered, whether by 
commission or otherwise, on consideration either of money 
advanced to maintain a suit, or services rendered, or information 
given, or evidence furnished, come within the definition of 
champerty.” 

. Parsons on Contracts, Vol. 2, pp. 765 and 766, (5th Ed.) 

Burnham vs. Heselton, 84 Maine, 578. 


“When a corporation goes into a state other than that which 
created it, and enters into a contract with the citizens of that 
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state, it exercises, not a power or authority derived from the 
law of the place of the contract, but it acts solely by virtue of 
the rights conferred by the law of the place of its creation. 
Indeed, it has no other legal existence or power to act. It 
carries with it into every state or country where it may under- 
take to exercise its corporate functions, all the legal attributes 
and powers, and subjects itself and its members to all the 
duties and liabilities arising out of or imposed by the provisions 
of law under which it was orignally created and established.” 
Hutchins vs. N. E. Coal Mining Co., 4 Allen, 592. 


“In considering such contracts (of foreign corporations) it 
must be borne in mind that one who deals with a foreign cor- 
poration must take it as a creature of the law of its own country, 
subject to the legislative control and direction that may be 
properly exercised over it at the place of its creation; that in 
dealing with it he impliedly subjects himself to the laws of the 
foreign government as to the powers and obligations of the 
corporation with which he voluntarily contracts; that to all 
intents and purposes he submits his contract with the corpora- 
tion to the policy of the foreign government, and that whatever 
is done by that government in furtherance of such policy, which 
binds its subjects who are in like situation with himself in 
respect to their contracts with the corporation will necessarily 
bind him; that he is conclusively presumed to have contracted 
with a view to the laws of that government because the cor- 
poration must of necessity be controlled by them and has no 
power to contract with reference to any other laws with which 
they are not in harmony; that, therefore, anything done at the 
legal home of the corporation under the authority of sucn laws 
which affects its liability there, will equally affect it everywhere.” 

Murfree on Foreign Corporations, Sec. 19. 


“When the act in question is one which the corporation is 
not authoized to perform under any circumstances, the defence 
is available to the corporation against all persons, because they 
are bound to know from the law of its existence that it has no 
power to perform the act; but when the act is authorized for 
some purpose, but not for others, the defence may or may not 
be available, depending upon the question whether the party 
dealing with the corporation is aware of the intention to per- 
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form the act for the unauthorized purpose, or under circum: 
stances not justifying its performance; and the test as between 
strangers having no knowledge of the unlawful purpose and 
the corporation is to compare the terms of the contract with the 
provisions of the law from which the corporation draws its 
powers, and if the court can see that the act to be performed 
would necessarily lie beyond the powers of the corporation for 
any purpose, the contract cannot be enforced ; otherwise it can.” 
Green’s Brice’s Ultra Vires, p. 44, note 2. 


“The existence, franchises, capacities, duties and liabilities 
of every corporation are created, fixed, limited and qualified, 
both in action and time, by the law of the State granting the 
charter.” . 

Penobscot Boom Corp. vs. Lamson, 16 Me. 224. 
Michigan Bank vs. Gardner, 15 Gray, 362. 


Contracts Wuicn Are ImMMoraAL, ContTRARY to PuBLic 
Poricy, AND ForBIDDEN BY CONSTITUTIONAL OR STATUTORY 
Law, ARE Nor ENFORCEABLE. 

“These stand cn a totally different footing. In these cases 
the state is so strongly interested in preventing the making and 
enforcing of such contracts that the court will, when called 
upon to enforce such contract made by a corporation on the 
one side, or by two or more corporations among themselves, 
refuse to aid in its enforcement, although it has been executed 
by the parties seeking relief; but in pursuance of the maxim 
“in pari delicto potior est conditio defendentis,” will leave the 
parties to the illegal contract where they have placed them- 
selves, without regard to the hardships which may be thereby 
entailed. In plainer words, the sovereign does not furnish the 
machinery of justice to enable the parties to get the benefit of 
contracts the making of which the sovereign forbids.” 

McNulta vs. Cornbelt Bank, 164 Ill. 427, 452. 
Bishop vs. American Preservers Co., 157 Ill. 284. 


“If the thing done by the directors is not only ultra vires, but 
prohibited by positive law, no one participating in it with knowl- 
edge can acquire any rights in respect of it.” 

Davis vs. Flagstaff Silver Mining Co., 2 Utah; 74. 


Raymond R. Wile 
Research Library 


~ 
- g 
4 30 
ww 4 
4 EXecuTION oF ULTRA Vires Contracts Imparts No VALIDITY 
; 4 To THEM. 
4 “A contract made by a corporation, which is unlawful and 
‘s void, because beyond the scope of its corporate powers, does 
bd 4g not by being carried into execution become lawful and valid.” 


Pittsburgh, etc. Co. vs. Keokuk, etc., 131 U. S. 371; affirmed 
Gas Light Co. vs. United Gas, etc. Co., 85 Me., 541. 


With this presentation of our views of the law applicable to 

athe situation of the New England Phonograph Company and 

w 3 the attempted action of certain of its officers during the period 
: of legal suspension of its powers, we will now review the facts 
relating to the so-called 
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. “FIRST NEW JERSEY SUIT.” 


It appears by the testimony of Mr. Andem, and also by the 
printed minutes, that as a result of the general failure of the 


. phonograph business there had been a combination of the vari- 


ous sutb-companies, and that some scheme of concerted action 
had been adopted and as a part of that scheme some unknown 
parties were negotiating for bringing a suit or suits in the name 
of the New England Phonograph Company against some un- 


named parties to establish tie rights of the New England Phon- 


ograph Company under its contract with the North American 
Phonograph Company. 

It is unnecessary to follow through all these various winding 
paths, as they are shown in the minutes, merely outcropping 
as they do in the records of the very infrequent meetings of 
the Board of Directors during the term of the legal suspension 
of the company, and we will come at once to the 


“ANDEM CONTRACT” 


and such evidence as is introduced in relation to it, this con- 
tract being apparently the only outcome of all these shadowy 
preliminaries. 


This contract—Exhibit 1, Plaintiff—bears date November 9, 
1900, a year and a day after the company had surrendered into 
the keeping of the State all its franchises and powers to do 
business. 

By this pretended contract Mr. Andem was apparently author- 
ized to bring a suit or suits against Thomas A. Edison and 
others in behalf of the New England Phonograph Company, 
in which he was to bear all the expenses of conducting the same, 
with full power to compromise and settle the same on such 
terms as he might deem expedient, and he was to have 60 per 
cent and the New England Phonograph Company 4o per cent 
of such sum as he might recover, collect, or receive in satis- 
faction or settlement of such suits or claims, and by the “Sup- 
plemental Contract” of the same date—Exhibit 25, Defendant 
—it was fixed that he might settle such suits and claims for 
$10,000, of which sum, if such settlement were made, he would 
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receive 60 per cent, or $6,000, and the company 40 per cent, 
or $4,000. 


In his direct examination Mr. Andem testifies that “Under 
my contract I caused suits to be brought, a suit to be brought 
a in the United States Circuit Court for the District of New 

Jersey, on behalf of the New England Phonograph Company 
against the Edison Phonograph Company, the Edison Phono- 
4 graph Works, Thomas A. Edison and the National Phonograph 
, Company,” and he identifies Exhibits marked 4, 5 and 6, Plain- 
4 tiff, as the “Bill of Complaint,” the “Order of Dismissal,” and 
4 the “Docket Entries” in the “First New Jersey Suit,” and these a 


€ 


ey. appear again in the exemplified copies of the entire record of 
4 ° said “First New Jersey Suit,” Exhibit 21, Defendant. 


P By Exhibit 21, Defendant, and by the docket entries it is 
shown that this bill of complaint was filed February 11th, 1gor, 
’ ’ : and that the prosecution of the suit was marked by a certain 
degree of activity till October 21st, 1901, after which the record 
shows nothing further done till the entry of the decree of dis- 
missal under date of November 29th, 1902, was filed. 


We call the attention of the Court to the fact that the last 
; act in the prosecution of this suit by Mr. Andem on the 2rst 
~ E. of October, 1901, was the filing of evidence taken at Augusta, 
4 in which the legal suspension of the company from November 
8, 1899, was shown, (Exhibit 21, Defendant), and it is fair 
to assume that it was because of this that no further action 
was taken by Mr. Andem in the suit and no further attention 
d paid to it by him, so that he did not even know of its dismissal 
sd q till a year after it was dismissed, as he testifies. 


To learn facts leading to the dismissal of this suit we must 
again refer to the printed minutes. 


They show that at the time the combination was effected to 
enter upon the prosecution of suits against the National Phono- 


= graph Company and others, and upon the attempted making of 
; the contract with Andem, the New England Phonograph Com- “ 

? pany, while apparently assured against any expense for the 
prosecution of this suit, was entirely without funds to pay 
ordinary office expenses, and its committee appealed to its stock- 

‘ 7 holders for a loan of twenty-five cents on each share of the - 

3 ‘3 

- 4 a 
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capital stock of the company held by them, the same to be con- 
sidered as a loan to be repaid with interest. This was in March, 
1go1. (Printed minutes, pp. 136-140.) 


It further appears that about twenty-five of the stockholders 
responded to this appeal and contributed to these loans the 
sum of $730.25. (pp. 155-156.) 


The records do not show that any other business of any sort 
was attempted to be transacted by the company from March, 
1901, but in some way the $730.25 appears to have followed 
the $50,000 and October 6, 1902, the treasurer reported to the 
stockholders “that during the fiscal year ending today the com- 
pany has transacted no businéss, received no money, and that 
its only assets is its rights under existing contracts, and that 
its liabilities amount to less than $1,000,” (p. 144), and by this 
it appears that approximately another $1,000 had followed the 
$50,000 and the $730.25. % 


This was one year after the last entry of any action in the 
New Jersey Suit, and the condition surely was not promising 
for any returns from that suit. 


At this time Mr. Helm had become, in his own right, a small 
holder in the stock of the New England Phonograph Company, 
and at the annual meeting of the stockholders, October 6, 1902, 
he was elected one of the directors of the company, the major- 
ity of the members of the board being on the board the pre- 
ceding year. 


At this meeting a report of the president was presented to 
the meeting and ordered to be placed on file and a copy to be 
mailed to each of the directors (p. 143). We wished to make 
this report a part of the evidence, but it was excluded. As a 
result of this report, the following resolution was unanimously 
adopted : 


“Resolved, that the recommendation of the president in his 
report be approved and that he be authorized to take such legal 
steps in the name of the company as may be necessary to cause 
the contract with James L. Andem to be rescinded and annulled, 
and to employ counsel for that purpose. This to be done with 
the advice and approval of the directors.” (p. 143.) 
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In accordance with this vote of the stockholders, the directors 
in their meeting October 22, 1902, unanimously 


“Resolved, that in accordance with the direction of the stock- 
holders’ meeting held on the 6th inst., that James W. Purdy, 
Jr., be instructed as counsel for the company to institute legal 
proceedings to annul the contract heretofore made between the 
company and James L. Andem, and that he also be directed to 
demand at once from Elisha N. Camp and Lewis Hicks, the 
attorneys of the said James L. Andem, all books and papers of 
the company now in their possession. 


“Resolved, that James W. Purdy, Jr., counsel for the com- 
pany, be instructed to investigate into the facts and letter in 
connection with the suit heretofore brought by James L. Andem 
in the name of the company against the National Phonograph 
Company and others and report to the board his opinion as to 
the advisability of continuing said litigation or of attempting 
to make some compromise in regard to the matter or of dis- 
continuing the said suit.” (See pages 146 and 147.) 


THe L. E. Evans Report. 


At the next meeting of the Board of Directors, November 
28th, 1902, in accordance with the foregoing resolution, Mr. 
Purdy made his report as evidenced in our answer, pages 42-45, 
and also the President, Mr. L. E. Evans, made a SPEcIAL 
Report which is duly recorded in the minutes (pp. 149-151) 
and is as follows: 


To the Board of Directors of the New England Phonograph 
Company: 
Gentlemen :—In accordance with the request of the board, 
as expressed at its last meeting, I herewith beg to submit the 
following report: 


Some time in the early fall of 1899 overtures were made to 
this company to commence prosecution against the violators of 
our territory, and negotiations were carried on through a third 
party, the real parties not being revealed. On January 17, 
1900, Mr. Charles A. Cheever, then president of the company, 
made a report to the board, and said report will be found in 


minnoria 
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the minutes of the board. A committee, composed of Messrs. 
Cheever, Tremain and Evans, were appointed to carry on fur- 
ther negotiations with full power to execute any contract or 
contracts necessary. Mr. Cheever died in May of 1900, and 
negotiations were stopped. It, however, had been ascertained 
as to the identity of the real parties. 


In the fall of 1900 a certain J. L. Andem appeared and by 
specious promises and misrepresentations induced the company 
to make a contract with him whereby he was to prosecute all 
violators of our territory, assuming all expense for so doing 
and receive sixty per cent of any awards which might be 
obtained. Subsequent events showed that there was no inten- 
tion on the part of Andem or his principals (which, by the 
way, were the same parties who had tried to negotiate before) 
to benefit the company, the sole object being to force the Edison 
ccmpanies to a settlement or combination with them. This 
view was fully corroborated by the testimony of Andem in the 
suit of New York Phonograph Company v. National Phono- 
graph Company. Your president therefore considered it wise 
to communicate with the Edison Company, and endeavor to 
bring about harmonious action which would result in placing 
this company on a basis which would enable it to do business 
and earn something for its stockholders. 


Much might be stated as to the manner in which said Andem 
has avoided his contract, the long litigation without result, and 
the possibility of this company, which was comparatively free 
from debt, being involved by judgments against it, but it is 
sufficient to state that the Edison people are willing to meet us 
and willing to aid us in getting our company started on a basis 
which will enable us to earn some money for distribution among 
our stockholders. 


As the counsel of our company, Mr. J. W. Purdy, Jr., has 
prepared a very careful report, together with suggestions as to 
what he considers it advisable to propose as a basis of arrange- 
ments between the Edison people and our company, it is quite 
unnecessary for me to pursue the subject further. The counsel 
and myself have gone into matters very carefully and quite 
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‘_ thoroughly, and I am heartily in accord with his suggestions 
: i and would respectfully recommend that they be approved and 
adopted. Respectfully submitted, 
L. E. EVANS, 
be : . President. 
3 After the reading of the reports of Mr. Purdy and the presi- . 
g dent of the company, the following resolutions were unani- 
4 mously adopted : 
4 “Resolved, that in view of the opinion of James W. Purdy, 
v 4 Jr., of counsel for the company, the board considers it advisable = 


4. that the following proposition looking towards a settlement 
a be made to the National Phonograph Company: 


“First: The National Phonograph Company to pay into the 
“| treasury of this company the sum of seven hundred and thirty 
: 3 dollars and twenty-five cents, with interest at six per cent per 

4 annum from date of the several obligations as per list attached, 

4 amount subscribed and paid by the stockholders of this com- 

a pany for defraying the expenses of the company, said amount to 
4 be distributed forthwith among said subscribers to reimburse 
2 them for such subscription. See list, page 242. 


« 


- E. “Second: The National Phonograph Company to remove 

a ' this company from its list of suspended dealers and to give 
reasonable assurance that it will do business with this company _ 
on the same general terms and conditions as it from time to 
time may do with its various jobbers and dealers throughout the 
United States. 


. “Third: The National Phonograph Company to give reason- 

q able assurance that it will permit its counsel to assist this com- 
pany in litigation to be brought against the American Grapho- 

q phone Company, the Columbia Phonograph Company, and other 

q dealers in graphophones throughout New England, without 
expense to this company, with the privilege of withdrawing 
its counsel, if any such litigation shall assume a phase hostile 
to the interests of the National Phonograph Company. 


q ‘ , “Fourth: The New England Phonograph Company to con- 
4 sent toa decree in favor of the defendants in the suit now pend- 
: q ing against the National Phonograph Company and others; costs 
to be waived by the defendants. 


Raymond R. Wile 
Research Library 


cf 


Sab Sa a ae 5 AE 


a 
Se 


q 


me 


37 


“Fifth: The New England Phonograph Company to release 
the defendants in that suit from any claim for injunction for 
damages or otherwise, and to agree hereafter not to bring any 
suits against the National Phonograph Company, or any person 
selling or using phonographs, phonograph blanks or records, or 
phonograph supplies obtained directly or indirectly from the 
National Phonograph Company on account of any rights the 
New England Phonograph Company may have under any con- 
tract or contracts between the New England Phonograph Com- 
pany and the North American Phonograph Company.” 


And further it was 


“Resolved, that if the above proposition is substantially 
accepted, the officers of this company be authorized to execute 
the necessary papers to carry it out on the part of this company,” 
and 


“Resolved, that in accordance with the report of James W. 
Purdy, Jr., counsel of the company, the president direct him 
to begin suit or take such other action as he deems best at once 
against James L, Andem to annul the contract now existing 
between the said Andem and this company, and that he demand 
at once in the name of the company all papers belonging to the 
company now in the hands of Elisha K. Camp and Louis Hicks, 
counsel employed by the said James L. Andem.” 


It appears that the National Phonograph Company accepted 
the terms proposed in the foregoing resolutions of the New 
England Phonograph Company and the next day, November 
29th, 1902, full terms of settlement between them were agreed 
upon and executed by the companies as shown in Exhibits “‘22” 
aud 23” Defendant, which it is only fitting we should quote 
here in full: 


AGREEMENT 


New ENGLAND PHONOGRAPH COMPANY 
with 


THE NaTIONAL PHonoGRAPH COMPANY, 


(Exhibit 22, Deft.) 
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Tuts AGREEMENT made this twenty-ninth day of November, 
nineteen hundred and two, between 


THe NEw ENGLAND PHONOGRAPH COMPANY, 


a corporation duly organized under the laws of the State of 
Maine, on the first part, and 


THe NationaL PHONOGRAPH COMPANY, 


a corporation duly organized under the laws of the State of 
New Jersey, of the second part, 


WitNEssETH: That the first party for and in consideration 
of the sum of 


Ercut Hunprep AND Four DOoLLars 


to it in hand paid by the second party, covenants and agrees 
with the second party as follows: 


First: That it will not hereafter institute any suits at law 
or in equity against the second party on account of using or 
selling phonographs or phonograph blanks, records or supplies, 
or on account of any matter or claims arising out of any con- 
tracts heretofore made by it the first party with the North 
American Phonograph Company, Jesse H. Lippincott, or 
Thomas A. Edison or either of them. 


Second: That it will not hereafter institute any suits at law 
or in equity against any person or corporation on account of 
using or selling phonographs or phonograph blanks, records 
or supplies purchased directly or indirectly from the second 
party. 


Third: That it will, as soon as it can be done, cause the 


bill of complaint filed by it in a certain cause now pending in | 


the United States Circuit Court for the District of New Jersey, 
in which it is complainant and the second party and others are 
defendants, to be dismissed, such dismissal to be without costs 
to either party to the suit as against the other. 


‘iia mann 
anaaiad — = 
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IN WITNESS WHEREOF the said first party has hereto set its 
corporate seal and caused these presents to be signed by its 


president and attested by its secretary the day and year first 
above written. 


NEW ENGLAND PHONOGRAPH CO., 
By L. E. Evans, President. 
Signed, sealed.and delivered 
In the presence of 


Attest: Scorr TrREMAIN, Secretary. 


(Imprint, seal of company.) 


GENERAL RELEASE 


THE NEw ENGLAND PHONOGRAPH COMPANY 
to 


Tue NATIONAL PHONOGRAPH COMPANY. 
(Exhibit 23, Deft.) 


To Att to WHom THESE PRESENTS SHALL COME oR May 
2 
CONCERN, GREETING: 


Know Ye, That the New England Phonograph Company, 
a corporation duly organized under the laws of the State of 
Maine, for and in consideration of the sum of 


OnE DOLLAR 


lawful money of the United States of America, to it in hand 
paid by the National Phonograph Company, a corporation duly 
organized under the laws of the State of New Jersey, have 
remised, released and forever discharged, and by these presents 
does, for itself and its successors, remise, release, and forever 
discharge the said National Phonograph Company and the Edi- 
son Phonograph Works and the Edison Phonograph Company, 
corporations of the State of New Jersey, and Thomas A. Edi- 
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son of West Orange, New Jersey, their successors, heirs, execu- 
tors, and administrators, of and from all and all manner of 
action and actions, cause and causes of action, suits, debts, dues, 
sums of money, accounts, reckonings, bonds, bills, specialties, 
covenants, contracts, controversies, agreements, promises, vari- 
ances, trespasses, damages, judgments, executions, claims and 
demands whatsoever, in law or in equity, which against them 
or either of them the said New England Phonograph Company 
ever had, now has, or which the said New England Phonograph 
Company or its successors hereafter can, shall or may have, for, 
upon, or by reason of any matter, cause or thing whatsoever, 
from the beginning of the world to the day of the date of these 
presents, and especially from all claims for injunctions, dam- 
ages or otherwise arising out of any contracts made between 
said New England Phonograph Company and the North Amer- 
ican Phonograph Company, Jesse H. Lippincott and Thomas 
A. Edison or either of them. 


IN WITNESS WHEREOF the said New England Phonograph 
Company has hereto set its corporate seal and caused these 
presents to be signed by its president and attested by its treas- 
urer the twenty-ninth day of November in the year of our 
Lord one thousand nine hundred and two. 


NEW ENGLAND PHONOGRAPH CO., 
: By L. E. Evans, President. 


Signed, sealed and delivered 
In the presence of 


(Imprint of seal, 
New England Phonograph Company.) 


Attest: Scorr TRemMain, Secy. and Treasurer. 


County or New York, 
State oF New York, 


BE IT REMEMBERED, That on this first day of December in 
the year of our Lord one thousand nine hundred and two, 
before me, a Notary Public, personally appeared Lemuel E. 
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Evans, the President of the New England Phonograph Com- 
pany, who, I am satisfied, is the person in the within deed of 
release named; and I having first made known to him the con- 
tents thereof, he did acknowledge that he signed, sealed and 
delivered the same as the voluntary act and deed of said New 
England Phonograph Company, for the uses and purposes 
therein expressed. Georce A. KUEs, 


(Seal) Notary Public, New York County. 


On the same day the stipulation for dismissal of the New 
Jersey suit was executed and was duly filed. (See Exhibits 5 
Plaintiff and 21 Defendant.) 


On the 22d day of December, 1902, a special meeting of the 
stockholders of the company was held at Gardiner in response 
to due notice “to consider what means may be taken by the 
company to resume active business, and what course should be 
taken in regard to pending litigation, and what further liti- 
gation shall be brought to establish the rights of the company.” 


At this meeting the number of shares of stock represented 
by their holders in person was 642, and the number by duly 
executed proxy was 12,535, making the total number of shares 
represented 13,177. 


The proceedings of the meetings of the board of directors 
held on the 22d day of October and on the 28th day of Novem- 
ber, 1902, which we have herein presented, were laid before the 
meeting, and the following resolution was offered, and after 
due examination of the same and of its subject-matter it was 
unanimously adopted : 


“Resolved, that the action of the board of directors of this 
corporation, at its meeting held October 22 and November 28, 
1902, be and they are hereby approved and confirmed, and that 
a copy thereof, certified by the secretary, be printed and become 


_ a part of the record of this meeting,” 


all of which appears by Exhibit No. 20, Defendant; and there- 
after a decree of dismissal of the First New Jersey Suit, bearing 
date November 29, 1902, was duly filed in the Circuit Court of 
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the United States for the District of New Jersey on the four- 
teenth day of January, 1903. 


REVOCATION OF ANDEM CONTRACT. 


The next step taken in relation to these matters is best shown 
by the testimony and admission of Mr. Andem, and the revo- > 
cation of his alleged contract and power of attorney produced 
and made a part of the record, which notice of revocation is as 
follows: 


“To James L. Andem: 


“Notice is hereby given in accordance with a resolution of 
“the stockholders of the New England Phonograph Company 
“adopted on the sixth day of October, 1902, that the New 
“England Phonograph Company has abrogated, revoked and 
“rescinded the instruments executed by it and yourself, dated 
“November 9, 1900; and has revoked and rescinded the powers, 
“authorities and agencies conferred upon you therein and that 
“the same are void; and the said New England Phonograph 
“Company further notifies you that you no longer have any 
“power or authority to institute proceedings or maintain any 
“actions, suits or legal proceedings of any sort or nature in 
“its behalf or in its name against any person or persons, cor- 
“poration or corporations or to compromise or settle any claims 
“belonging to it; and you are hereby forbidden and prohibited 
“from using its name or assuming to act in any way as its agent 
“or attorney in its behalf. 


“Dated January 3Ist, 1903. 


“NEW ENGLAND PHONOGRAPH COMPANY, | 
“By L. E. Evans, President. 


“(Seal of corporation.) ; 


“Attest: Scorr TremMaAin, Secretary.” 


Raymond R. Wile 
Research Library 


~ 


of November, 
e 


PANY, 


the State of 


NY, 


the State of 


~ 


consideration 


tS. 
~ 


is and agrees 


- suits at law 
f using or 
orsupplies, 

t of any con- 

th the North 

ippincott, or 


4 
y suits at law 
m account of 
anks, records 
1 the second 


— 


ne, cause the 


W pending in | 


| New Jersey, 
nd others are 
Without costs 


~ 


43 


This is but a plain recital of the facts relating to the bringing 
of, prosecution, and dismissal of the First New Jersey Suit. 
It was brought in the name of the New England Phonograph 
Company during the period of its legal suspension and the 
surrender of its franchises into the keeping of the State of 
Maine, during which it had no authority to transact any busi- 
ness or bring any suits, nor could it delegate authority to any 
other person so to do in its name, and this was brought by 
James L. Andem, claiming to act under authority of a contract 
with the New England Phonograph Company at a time when, 
as we have seen, it could make no contract, and that pretended 
contract of a nature prohibited by the laws of our State, which 
alone would have made the contract void if otherwise valid, 
and after prosecution for a few months was then apparently 
abandoned by Andem, and a year later was dismissed by pro- 
curement of the board of directors, and their action was con- 
firmed by the unanimous vote of a large majority of the stock- 
holders, and yet the complainants allege that “the Edison ‘Assu- 
ciates’ procured by collusion with certain of the officers of the 
New England Phonograph Company a secret discontinuance 
of the first New Jersey Suit.” © 


We maintain that we have fully substantiated the position set 
forth in our answer “that said suit was not brought by the 
legal authority or procurement of the New England Phonograph 
Company, but was procured to be brought and entered in said 
court by the illegal, unauthorized, collusive, false and fraudu- 
lent arrangement and champertous agreement and pretended 
contract entered into by this complainant, James L. Andem, 
with other persons for the prosecution of this and numerous 
other suits, and that the said so-called First New Jersey Suit 
was not then and there the suit of the New England Phonograph 
Company”; and this we submit to the determination of the 
Court. 
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THE (2d) NEW JERSEY SUIT. 


* The complainants say “There is now pending in the Circuit 
be a Court of the United States for the District.of New Jersey, a 
suit in which the above named company, the New England : 
Phonograph Company, is complainant, and one Thomas A. 
Edison, the Edison Phonograph Company, the Edison Phono- 
graph Works and the National Phonograph Company are 
; defendants (said last named parties-defendant are hereinafter ~ 
a ° described and referred to as the ‘Edison Associates’ or as ‘asso- 
ciates’). This suit was brought by the New England Phono- 
4a graph Company to enforce its rights under the contracts afore- 
a said, and for the purpose of enjoining and restraining said 
4 : ‘associates’ from selling or disposing of phonographs, phono- 
graph appliances and supplies except to the complainant therein, 
within the states of Maine, New Hampshire, Vermont, Massa- 
chusetts, Rhode Island and Connecticut (hereinafter referred 
to as “The New England States’) and to recover damages from 
the said ‘Associates’ by reason of their breach of said con- 
tracts.” 


if 


In reply to this allegation the defendants say “that said suit 
was not brought by the New England Phonograph Company, 
nor by its authority, nor by the authority of the board of direct- 
ors of said New England Phonograph Company, which alone 
has the power and authority to manage and conduct the business 
of said company; and they specifically deny that said alleged 
suit pending as aforesaid was brought by the New England 
Phonograph Company, and on information and belief they fur- 
ther aver and say that one Frederick L. Holmquist and the said 
\James L. Andem, plaintiff herein, falsely and feloniously claim- 
ing and representing themselves respectively to be the president 
and secretary of the New England Phonograph Company, by 
their false claims and representations, and by the fraudulent ~ 
and forged signature and seal, claiming and purporting to be 
the signature and seal of said New England Phonograph Com- 
p pany, did utter, execute, and cause to be entered in said Circuit 
‘ Court of the United States for the District of New Jersey a 


cf 
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suit in equity falsely appearing to be the suit of the New Eng- 
land Phonograph Company, against said Thomas A. Edison 
and others named above; that said ‘New Jersey Suit’ was and 
is not for the beneficial interest of said New England Phono- 
graph Company, but has been and is to the great hindrance, 
injury, damage and prevention of the due and proper manage- 
ment, adjustment and settlement of the interests of the New 
England Phonograph Company, and that the value of the 
stock of said Néw England Phonograph Company has thereby 
been greatly hindered and reduced.” 


The evidence bearing upon this is clear, unequivocal, and 
ccnclusive. Mr. Andem testifies that he caused this suit to be 
brought in the name of the New England Phonograph Company 
under his pretended contract with the New England Phonograph 
Company (Exhibit No. 1, Plaintiff), which has already been 
duly considered, and by his own testimony the seal purporting 
to be the seal of the New England Phonograph Company, which 
was affixed to the bill of complaint in said suit (Exhibit No. 9, 
Plaintiff) was a red wafer and was not the impression of the 
seal of the New England Phonograph Company, and said 
exhibit shows that Frederick L. Holmquist made oath that he 
was the president of the New England Phonograph Company, 
and that the signature and seal affixed to said bill were the 
signature and seal of the New England Phonograph Company. 


As against this the by-laws of the company define the seal 
of the company, and that seal appears impressed upon the answer 
filed in this case, and identified by its custodian, the secretary, 
in his testimony, and the records of the company show con- 
clusively that said Holmquist was not the president and said 
Andem was not the secretary of the New England Phonograph 
Company at the time said action was brought (Printed Min- 
utes, pp. 187-189), nor were they such officers in said company 
at any time. 


It has been suggested that the respondents in thus answering 
to the allegations of the complainants in relation to this New 
Jersey suit were “throwing mud,” but surely they have used 
no language that does not fittingly and aptly apply to the course 
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taken by Mr. Holmquist and Mr. Andem, and we claim that 
this suit is only properly characterized when we say that it was 
“conceived in iniquity, fraud, perjury, forgery, and false pre- 
tences, and to the great injury of the New England Phonograph 
Company.” 


The complainants have seen fit to introduce in evidence, 


‘Exhibit 10, Plaintiff, the plea filed by the National Phonograph 


Company in this suit. For this plea these defendants are in 
no wise responsible; and yet the evidence produced in this suit 
by the plaintiffs themselves fully shows how fittingly it char- 
acterizes the plaintiff’s action. 


THE NEW YORK CASE. 


The complainant saw fit to offer in evidence a copy of the 
decree and a copy of the final injunction in the so-called New 
York case, which were admitted de bene, but no other evidence 
was introduced even to show any connecting links between the 
New York Phonograph Company and the New England Phono- 
graph Company by which any contracts, rights, or actions of 
the New England. Phonograph Company or relations between 
the New England Phonograph Company and the National Pho- 
nograph Company could in any way be affected or determined, 
and no issue was therein raised which requires the consideration 
of the court or of counsel in argument. 


The decision of a court in New York, in an action there pend- 
ing, in which the New England Phonograph Company is not 
a party, upon a contract which in no way relates to that com- 
pany, is surely inadmissible in the courts of Maine as an element 
upon which the determination of this Court in this suit should 
be based. Our courts, we are glad to say, stand independent, 
and are competent to determine all questions that may be prop- 


erly brought before them without such assistance. 
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THE 4ooo SHARES OF STOCK HELD BY 
JOHN E. HELM. 


The facts in regard to the issue and first ownership of this 
stock are best shown by the record in the printed minutes, 
supplemented by the deposition of Mr. Randall so kindly fur- 
nished by the complainants, and also by the testimony of Mr. 
Andem. 


First, we find that the New England Phonograph Company, 
for its rights under its contract with the North American Phono- 
graph Company, paid the sum of $100,000 in cash and “other 
good and valuable considerations.” (Printed Minutes, p. 14.) 
Then we find that the president presented to a meeting of the 
board of directors a draft of a trust agreement relating to the 
four thousand shares of the capital stock of the company, 
(Printed Minutes, p. 44), and that trust agreement we find 
copied in the minutes (pp. 46-48), and also included in the 
deposition of Frederick A. Randall. It sets forth the deposit 
of the stock in the Central Trust Company of New York, there 
to be held until the twelfth day of October, 1893, when it should 
be delivered to Jesse H. Lippincott, Trustee, without other or 
further consideration, and we find that at a meeting where this 
agreement was presented to the board of directors, “On motion, 
it was unanimously 


“Resolved, that said agreement shall be executed by the 
president in the name of the company, and that a copy of the 
same shall be entered upon the minutes of the company. 


“Tt appearing that the waiving of the right to vote upon said 
four thousand shares was a voluntary act on the part of the 
North American Phonograph Company and of Mr. Lippincott, 
and was in the interest of the remaining stockholders, a vote 
of thanks was extended to them. (Printed Minutes, p. 44.) 


In the minutes of the meeting of the board of directors, April 
20, 1893, it is suggested: 


“Inasmuch as the results of the phonograph business have 
not in any degree equalled the extent which was hoped for and 


‘anticipated at the time of the inauguration of this company, 
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and as large amounts of money have been expended in the 
pioneer work of the business, we recommend that to carry out 
the spirit of the original contract it is but proper that the trust 
of stock now held for and to be delivered to the parent company 
within a few months be continued in all particulars to the expira- 
tion of the contemplated new arrangement, viz: July 1, 1895,” 
and in the suspension agreement between the North American 
Phonograph Company aiid the New England Phonograph Com- 
pany it is stipulated: 


“oe 


10. It is further understood and agreed that this agreement 
shall in no way operate as a release by the party of the first 
part (North American Phonograph Company) of any of its 
rights with respect to its stock with the party of the second 
part, which is provided to be hereafter delivered to the party 
of the first part, or to Jesse H. Lippincott, Trustee, or his suc- 
cessor, as the party of the first part (North American Phono- 
graph Company) may direct, or to the benefits arising from 
said stock from the time of its delivery.” (See Answer, 
P. 36.) 

In the meeting of the directors September 25, 1894, upon a 
claim of a failure of consideration for the original contract with 
the North American Phonograph Company, and after the insol- 
vency of the last named company, it was voted to notify the 
Central Trust Company to withhold said four thousand shares 
of stock, and on the same day the following resolution was 
adopted : 


“Resolved, that a committee of three be appointed to consider 
as to the affairs of this company, and to negotiate with the 
receiver of the North American Phonograph Company . 
and to report to this board in regard thereto; and the committee 
is also authorized to take such action as they may deem proper 
te settle claims which this company has against the North 
American Phonograph Company,” 


and as recited in the answer, thereupon negotiations were had 
and action taken, and a petition was filed by said New England 
Phonograph Company in the action pending in the Chancery 
Court of New Jersey between Walter Cutting, executor, com- 
plainant, and the North American Phonograph Company, 
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defendant, setting forth its claims against the North American 
Phonograph Company and John R. Hardin, receiver, and pray- 
ing relief, and further praying that the four thousand shares 
of stock of the New England Phonograph Company held by 
the said receiver, being stock in trust in the Central Trust Com- 
pany of New York, should be delivered for cancellation, and 
thereupon due proceedings were had, and the same came to 
final adjudication and judgment as set forth in the decree of 
Chancellor McGill, wherein he finds that said four thousand 
shares of the stock of the New England Phonograph Company 
was a part of the assets of the North American Phonograph 
Company, and the prayer of the petition was denied and the 
petition was dismissed with costs, all of which appears by the 
exemplified record which was produced at the hearing, and is 
printed and made a part of the answer. 


By this decree it was judicially determined that this four 
thousand shares of stock was a part of the assets of the North 
American Phonograph Company, and the same was a part of 
the assets included in the offer of compromise and order to 
show cause (Exhibit No. 15, Defendant), and the order to 
accept offer of compromise (Exhibit No. 16, Defendant), and 
in the notice of sale (Exhibit No. 17, Defendant), and in the 
bill of sale, Hardin, receiver, to the National Phonograph Com- 
pany (Exhibit No. 18, Defendant), which sale was finally con- 
summated and all matters in relation thereto finally adjusted 
by the release of the National Phonograph Company to Hardin, 
receiver, (Exhibit No. 19, Defendant). 


Jesse H. Lippincott having died in the meantime, Lily R. 
Lippincott, executrix of his will, duly executed a consent and 
request for the Central Trust Company of New York to deliver 
to the National Phonograph Company the four thousand shares 
of stock of the New England Phonograph Company held by it 
under a certain agreement bearing date the fifth day of Novem- 
ber, 1888, a copy of said release being appended to the depo- 
sition of Frederick A. Randall, filed by the complainants; and 
thereupon said stock was duly delivered to the National Phono- 
graph Company (see Randall deposition and exhibit), and by 
its procurement was transferred and certificate thereof issued 
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to John E. Helm, who has ever since been, and still is the holder 
of record of said four thousand shares of stock. 


The title to this stock was fully and finally adjudicated and 
determined by the decision of Chancellor McGill in the suit of 
the New England Phonograph Company against Hardin, and 
the judgment therein was conclusive, not only against the cor- 
poration, but also against all stockholders in the corporation, and 
in support of this we cite the following: 


“While a stockholder is denied the privilege of appearing 
and contesting the merits of a suit against the corporation, yet 
when the judgment is rendered against a corporation it estab- 
lishes as conclusively as any judgment can establish the matter 
in litigation, the liability of the corporation to pay the debt. 
Like any other judgment, it may be impeached for fraud or for 
want of jurisdiction by a party entitled to question it, but it 
cannot be assailed collaterally by a stockholder for any other 
cause when sought to be charged in respect of it. It is valid 
until reversed in a direct proceeding and concludes the stock- 
holder, who is in privity with the corporation.” 

Merritt vs. Suffolk Bank, 31 Me. 57. 
Came vs. Brigham, 39 Me. 35. 
Milliken vs. Whitehouse, 49 Me. 527, 520. 


The theory of this rule is that the stockholder is so far an 
integral part of the corporation as to be privy to the proceed- 
ings against it and bound by representation. 

Hawkins vs. Glen, 131 U. S. 310. 
Glen vs. Liggett, 135 U. S. 533. 


We maintain that the evidence shows conclusively that this 
four thousand shares of stock was in fact first issued as a part 
of the consideration to the North American Phonograph Com- 
pany for the rights vested in the New England Phonograph 
Company by the contract of October 12, 1888. 


. The question may be asked why, if this be so, was it not 
issued directly to the North American Phonograph Company, 
and this is answered, first, by the fact that the articles of asso- 
ciation of the North American Phonograph Company did not 
in direct terms authorize it to hold stock in any other corpo- 
ration, and also by the rule that 
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“When a company purchases shares, they are very generally 
transferred into the name of a trustee for itself. In such cases 
the trustee is the person immediately liable in respect of the 
shares so standing in his name. 

In re Empire Bank, 18 N. Y. 226. 
Wilson vs. Prop. Central Bridge, 9 R. I. 590. 


While the charter of the National Phonograph Company 
specifically authorizes that company to hold stuck in other 
corporations, still a doubt existing whether, under the laws of 
New Jersey, this right would be sustained, the National Phono- 
graph Company, exercising its right and privilege, had the four 
thousand shares entered of record in the name of John E. Helm, 
and that company alone has the right to question his ownership 
thereof, and the question is not open either to the corporation 
or to any stockholder or other person. 


The utter absurdity of the claim of the complainants that 
this four thousand shares of the stock of the New England 
Phonograph Company was ever held in trust as treasury stock 
of the New England Phonograph Company is fully and clearly 
shown, not only by the records of the company, and by the 
deposition of Mr. Randall, with the accompanying exhibits, 
furnished by the complainants, but also by the evidence of Mr. 
Andem himself, when he testifies that for its contract rights the 
New England Phonograph Company paid to the North Ameri- 
can Phonograph Company the sum of one hundred thousand 
dollars in cash and two hundred thousand dollars in its capital 
stock, and they did not advance a particle of evidence to sub- 
stantiate their claim that such stock was ever to be returned to 
the New England Phonograph Company. 
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CO-OPERATION OF THE NATIONAL PHONOGRAPH 
COMPANY WITH THE NEW ENGLAND PHONO- 
GRAPH COMPANY. 


We will now revert to the date of the settlement of all con- 
troversies between the New England Phonograph Company 
and the National Phonograph Company, November 29, 1902, 
as evidenced by Exhibits 22 and 23, Defendants. 


In accordance with the agreement (Exhibit 22) the National 
Phonograph Company, through Mr. John E. Helm, furnished 
the sum of eight hundred and four dollars to repay the con- 
tributors to the twenty-five cent per share loan, with interest. 
(Printed Minutes, p. 156.) Among these contributors who thus 
participated in the first fruits of the new arrangement we find 
the names of J. W. Slater, Bleecker Van Wagenen; H. C. S. 
Buckham, E. H. Davis, and J. L. Mulford, who now come here 
as petitioners asking leave to appear as additional parties plain- 
tiff in this action. Surely this appears an act of basest ingrati- 
tude on their part. 


From that date forward, under the arrangement made, there 
appears to have heen a general community of interest between 
the National Phonograph Company and the New England 
Phonograph Company, so far as related to the business of 
the latter company in the New England States, and as a first 
step toward re-establishing in that territory its rights which had 
been confirmed by Judge Carpenter in the suit American 
Graphophone Company vs. New England Phonograph Com- 
pany, as set forth on page 32 of the answer, and evidenced by 
the exhibit of the so-called Dawson case, filed by the defendant, 
the fifteen suits set forth in the answer and testified to by. Mr. 
Helm were brought against leading dealers in graphophones 
and phonographs in various parts of the New England States, 
which were conducted with considerable vigor by the New 
England Phonograph Company, assisted by the counsel and 
financial aid of the National Phonograph Company; it being 
believed that from this source a considerable sum would be 
recovered by the New England Phonograph Company, suffi- 
cient to enable it to resume the general business of dealing in 
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Phonographs and phonograph supplies. For the reasons set 
forth in the answer, and as shown in the testimony, this expec- 
tation has not yet been realized. See Answer, p. 48. 


The settlement between the National Phonograph Company 
and the New England Phonograph Company was formally com- 
pleted November 29, 1902, and the $804 was paid by the 
National Phonograph Company to the New England Phono- 
graph, Company December 6, 1902, and the stop-order of the 
4000 shares of stock held in trust by the Central Trust Company 
having been revoked, as appears by the minutes (p. 53), and 
by Mr. Randall’s deposition, said four thousand shares of stock 
were delivered to the National Phonograph Company January 
14th, 1903, and the severance of the ties of Mr. Andem with 
the National Phonograph Company under his pretended contract 
was brought to his attention by the formal rescission of January 
31, 1903. 

In the months of January and February, 1903, the fifteen 
suits named in the answer (p. 47) and set forth in the testimony 
of Mr. Helm, were brought by the New England Phonograph 
Company against various dealers in the New England States. 
From these suits it was expected and hoped that a large amount 
would be recovered, to the great benefit of the New England 
Phonograph Company and to the advantage of its stockholders, 
and from this the stock had a considerable prospective value 
and therefore was of more present value. Proceedings were 
had in these suits with hopes of success until checked by the 
decision of Judge Brown, reported in 124 Federal Reporter, 
1022, in which he refuses a temporary injunction because he 
was of the opinion “that the complainant’s apparent acquies- 
cence for many years in the violation of its alleged rights, the 
certificate showing that the complainant corporation had ceased 
for a considerable time to transact business, and the peculiar 
provisions of the agreement of October 12, 1888, raise serious 
doubts as to the existence of any rights arising from said agree- 
ment at the time of filing the bill. The doubts as to the com- 
plainant’s right to relief, its acquiescence and entire lack of 
diligence require the denial of the petition for a preliminary 
injunction.” 
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Following this came certain aggressive action by the Amer- 
ican Graphophone Company, as shown by the printed minutes 
(p. 162) and the aggressive attacks of Mr. Andem. All these 
combined have operated to hinder further efforts to advance 
the interests of the New England Phonograph Company. 


WILLIAM PELZER. 


During the prosecution of these suits, Mr. William Pelzer, 
who was connected with the National Phonograph Company, 
and from his connection with that company was fully aware 
of all the purposes to reinstate the New England Phonograph 
Company in business, and to give it the entire control of sales 
of phonographs and phonograph supplies and appliances within 
the New England States, and realizing that this would give a 
much increased value to the stock of that company, which was 
then generally considered worthless, and was freely offered at 
merely nominal prices, did purchase the 4876 shares of that 
stock alleged in the complainants’ bill, but there is no evidence 
whatever to show that this purchase was made for any improper, 
collusive, or illegal purpose, or other than in the general course 
of business, the same as might have been and would have been 
made by any man having money to invest, and of good business 
judgment, knowing the circumstances and prospective increased 
value of the stock; and it is to be noted here that this delivery 
of the 4000 shares of stock to the National Phonograph Com- 
pany and its issue to Mr. Helm, and the purchase of the 4862 
shares of stock by Mr. Pelzer were both subsequent to the dis- 
missal of the First New Jersey Suit, and long before the bring- 
of the Second New Jersey Suit. 
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THE COMPLAINANTS. 


Wuo Are THEY, AND WHat Is THEIR STANDING HERE? 


In discussing the claims of the petitioners in this action we 
wish first to examine for a moment who they are. 


As appears by the bill of complaint, it was originally the 
complaint of James L. ANDEM alone—James L. Andem, who 
by his own evidence is the promoter of various suits against 
the National Phonograph Company and other parties; who 
succeeded by his “specious promises and representations” in 
securing an illegal contract with the then moribund New Eng- 
land Phonograph Company, by which, upon terms prohibited 
and made criminal by the laws of the State of Maine, he 
undertook to prosecute suits against the National Phonograph 
Company and others, and upon failing to secure any payment 
or compromise from the defendants had apparently abandoned 
these suits; whose pretended contract with said company was 
repudiated and rescinded by the directors and by the stock- 
holders of the company; who subsequently appeared at the 
stockholders’ annual meeting October 3, 1904, not as a stock- 
holder, which he was not and had never been in the company, 
but holding proxies which he had secured to represent certain 
stockholders ; who then attempted by false, illegal, and fraudulent 
claims to overturn and defeat the will of the majority of the 
stockholders ; who thereafter had falsely pretended to be a duly 
elected officer of the company, and who had, in collusion with 
others, misled by and associated with himself, instituted the 
Second New Jersey Suit, and who had there been met in the 
plea of the defendants by a declaration of his falsity and nefari- 
ous doings; comes here as complainant. All this is fully shown 
of him by the evidence introduced in this action. 


Of Mr. R. M. Smytue we know nothing other than that he 
appears as a stockholder of record. He was not a party to 
the bill of complaint, and does not even sign the bill of com- 
plaint, nor has he ever sworn to it, but was, subsequent to the 
drawing of that bill, interpolated and made a party plaintiff, 
and his signature to the same appears only “R. M. Smythe, 
by his attorney, George W. Heselton,” and in the attempted 
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certification of the bill the attorney does not even pretend to 
swear to the same for the said R. M. Smythe. Further than 
a this he does not appear in this suit, nor show evidence that he 
4 has any knowledge of its existence, and we may well assume 
that he has been interlined and interpolated therein with no 
knowledge on his part of the position he is made to occupy 
in the prosecution of this groundless action. ~ 


We note that the evidence shows that Mr. Smythe first became 
: a stockholder in the New England Phonograph Company Feb- 
:. ruary 15, 1906, and that he is successor in record title to part — 
x of the stock which was held by L. E. Evans and by Charles 
4 A. Cheever. We also note that the evidence shows that Mr. 
Andem first became a stockholder in the New England Phono- 
graph Company October 10, 1904, and that the only two cer- 
tificates of stock he has held in the company at any time were 
issued by John E. Helm as president and Scott Tremain and 
Joseph F. McCoy as secretaries since the annual meeting, Octo- 
ber 3, 1904, and further, that as the certificates show, Mr. 
Andem has duly assigned said stock by endorsement on both. 
of his certificates, so that they indicate that he is not now in 
fact a stockholder in the New England Phonograph Company, 
although he appears as such of record. 


€ 


Any violation of the contract of the North American Phono- 
graph Company with the New England Phonograph Company 
by the National Phonograph Company, if any, must have 
occurred prior to the expiration of the contract, March 6, 
4 1903. There is not one word of evidence indicating that the 
y term of the contract was extended beyond that date. The New 
3 England Phonograph Company apparently did not care to exer- 
a cise the option given in the contract, and instead entered into 
4 the new arrangements for association with the National Phono- 

graph Company, which were manifestly independent of the 
: original contract with the North American Phonograph Com- 
4 _ pany, which terminated and was void. 


It has often been held by courts of equity that stockholders 
in a corporation seeking relief from or injunction against any 
alleged improper action of the board of directors or of the cor- 
poration must have been stockholders at the time of the trans- ‘ 
action complained of. Wilson vs. Mechanical Orguinette Co., 
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57 N. Y. App. Div. 158. And a disposition prevails not to aid 
a litigant who purchases stock for the purpose of a suit. King- 
man vs. Rome and Watertown & O. R. R. Co., 30 Hun (N. Y.) 
73; Frothingham vs. Broadway & Seventh Ave. R. R. Co., 
9 Civ. Pro. (N. Y.) 315; Hawes vs. Oakland, 104 U. S. 461: 
Robson vs. Dodd, L. R. 8 Eq. 3or. 


In the case of Du Pont vs. Northern Pacific Railroad Co. 
(18 Fed. Rep. 467), Wallace, Judge, said: “A court of equity 
will not be swift to grant the stringent relief of a preliminary 
injunction to an officious plaintiff who seems to have acquired 
his interests as a stockholder with a view of assailing trans- 
actions in the corporate affairs of which existing stockholders 
do not seem to have complained.” 


The Supreme Court of the United States enacted Rule 94 
as follows: “Every bill brought by one or more stockholders 
in a corporation against the corporation and other parties, 
founded on rights which may properly be asserted by the cor- 
poration, must be verified by oath, and must contain an alle- 
gation that the plaintiff was a shareholder at the time of the 
transation of which he complains, or that his share has devolved 
on him since, by operation of law, and that the suit is not a 
collusive one to confer on a court of the United States juris- 
diction of a case of which it would not otherwise have cogni- 
zance.” (Promulgated Jan. 23, 1882.) 


Counsel for complainant presents a motion that eleven other 
stockholders of record be allowed to come in as parties plaintiff 
in this suit, and the right to file this motion was reserved, the 
same to be heard and passed upon by the court when filed. Of 
course the defendants would have the right to be heard on this 
motion, and as perhaps our only opportunity to be heard thereon, 
counsel for the defendants craves leave to say, on his honor as 
a member of this bar, that at such hearing were it to be had, 
he would show conclusively by the records of the company and 
proxies on file, that of these parties named by Bro. Murray 
as proposed parties plaintiff Edward H. Davies, James Moli- 
nari, John W. Slater and Bleecker Van Wagenen were repre- 
sented and included in the unanimous vote of the meeting of 
the stockholders December 22, 1902, by which the action of 
the directors in making the settlement with the National Phono- 
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giaph Company, in securing the dismissal of the “First New 
Jersey Suit” and in severing all relations with James L. Andem 
was approved and confirmed. Also that, as appears by the 
printed minutes, pp. 155, 156, five of them, Harriet C. S. Bock- 
ham, E. H. Davies, J. L. Mulford, John W. Slater and Bleecker 
Van Wagenen were of the contributors to the twenty-five cent 
loan to reimburse whom the National Phonograph Company 
paid the $804 as the first fruits of the settlement. Also that 
one other of them, Georgianna T. Sampson, was never a stock- 
holder of record till October 31, 1905, and that then her cer- 
tificate of stock was issued by John E. Helm and Joseph F. 
McCoy, president and secretary, and under the seal of the 
company by them impressed. We maintain that she, by apply- 
ing for, accepting and receiving this certificate, recognized and 
acknowledged these respondents as the legal officers of the 
company and bore witness against the falsity, perjury and 
forgery involved in the Second New Jersey Suit. Neither law 
nor equity now permits them to come into court and claim place 
as parties to show themselves accessory to and parties in so 
gross wrong as this bill of complaint claims these acts to con- 
stitute, and we may be pardoned for suggesting a doubt whether 
they knew for what they were asking when they requested 
3ro. Murray to make them parties plaintiff in this suit, and 
also for suggesting that on the face of the matter, in the light 
of these facts, it may be that again ‘‘a certain J. L. Andem 
appeared and by specious promises and misrepresentations 
induced the’ petitioners to allow him to use their names that 
he might thereby add some apparent weight and respectability 
to his parties complainant. 


If this motion is to be granted or denied as an entirety, it 
surely is so shadowed by these facts that it can only be denied, 
and James L. Andem must stand or fall alone. 


We have then as the active party plaintiff in this suit only 
James L. Andem, who, having been defeated in his nefarious 
operations in other courts, and seeing himself facing defeat by 
the plea interposed in the Circuit Court of the United States 
for the District of New Jersey in the pending New Jersey 
suit, comes here and by his allegations, the falsity of which is 
admitted by his own evidence, and by representations which 
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are fully confuted, he seeks to induce this Honorable Court of 
the State of Maine to deprive the majority of the stockholders 
in the New England Phonograph Company of the right to vote 
at any and all meetings of the stockholders of that company, 
which right is fully theirs as such stockholders, and asks this 
court to clothe him, falsely representing a minority of the stock- 
holders, with power to assume control of the officers and busi- 
ness of the corporation, to the manifest injury and destruction 
of the rights of the majority. 


It may be possible for the “Private Secretary to the President 
of the Borough of Manhattan” to secure this action by the courts 
of New York, but if it be so, that practice evidently has instilled 
into the mind of Mr. Andem such a contempt for courts as has 
led him to think very unjustly that the courts of Maine are open 
to the same influences as might possibly govern the courts to 
which he is accustomed. 


Again we call attention to the fact that all the rights of the 
New England Phonograph Company under its original contract 
with the North American Phonograph Company, by the terms 
of that contract, terminated March 26, 1903. Its further con- 
tinuance in business is wholly dependent upon its relations with 
the National Phonograph Company, and in the prosecution of 
the arrangement entered into by those companies it is evidenced 
by the answer, the printed minutes and the testimony of Mr. 
Helm, that the National Phonograph Company has furnished 
all the money with which the New England Phonograph Com- 
pany has been enabled to meet its current expenses and to prose- 
cute the suits hereinbefore referred to, and for the transaction 
of its general business and protecting its corporate rights, 
amounting to far more than the company would derive from a 
settlement for $10,000 as permitted by the pretended Andem 
contract. 


All transactions between the companies antedating the settle- 
ment of November 29th, 1902, are settled and closed by the 
solemn and binding act of the duly authorized Board of Direct- 
ors, and confirmed and approved by the vote of the stockholders, 
This was only four months before the expiration of all its rights 
under its contract, if it still had any such rights, and the com- 
pany sought the new standing and relation with the National 
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Phonograph Company. Without the arrangement thus made, 
there would be no possibility of this company being provided 
with funds to prosecute any phonograph business. By this 
arrangement there was good ground for hope of future pros- 
perity, and as this hope developed, the general antagonism to 
ul the National Phonograph Company appears to have set in oper- 
q ation this malignant spirit which was the survival of the failure i 
4 of the old North American Phonograph Company and its sub- | 

i 


" 


4 companies to make a success of the phonograph business, and 
4 which as indicated by the testimony of Mr. Andem is seeking the 
ruin of the so-called Edison Associates. * 


cf 


This, then, is where the contention arises. A business 
arrangement is made between the New England Phonograph 
Company and the National Phonograph Company which is satis- 
factory to the officers and stockholders of the New England 
. 4 Phonograph Company, and under which fifteen suits are brought 

= EB against patrons of the American Graphophone Company, and 
as one result it follows that it was found that there was “reason 
to believe that an effort was about to be made by the American 
Graphophone Company to, gain control of the New England 
Phonograph Company for the purpose of defeating the pending 
4 suits against it.” (Printed Minutes, p. 163.) This “reason to 
” 4 believe” was fully confirmed when Mr. Andem came into the 
annual meeting the following year, representing by proxies he 
had secured 4004 shares of the stock of the company, and by 
his specious filibustering attempted vainly to revolutionize the 
meeting, and then by organizing his false Rump Board of 
Directors, and by his false, perjured and forged action he caused 


f to be entered the pending New Jersey Suit. 
I 
Upon these facts, we beg leave to cite the following authori- i 
; ties : 
F Equity Witt Not INTERFERE ON QUESTIONS OF CORPORATE j 
- 4 - MANAGEMENT oR POLIcy. i 
a e | 
; 4 “Other decisions emphasize the principle that courts of equity 
3 cannot undertake the management of all the private corporations 
4 in the country; that in the absence of the usurpation of charter 
’ 4 or of gross negligence they will not interfere, but will allow the = 
ve 
- 
~- 
~ 
~~ 
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s majority to rule, and leave dissatisfied stockholders to redress 
GRAPH their grievances through ordinary corporate methods.” 
‘HONO- Baker vs. Backus, 32 IIl. 79. 
Gernsheim vs Orcutt, 31 N. Y. 321. 
Rothwell vs. Robinson, 44 Minn. 538. 
‘ aff con- Elkins vs. Camden, etc. R. R. Co., 36 N. J. Eq. 241. 
Company © ‘ 
29, 1902, The governing principle has been clearly outlined by Vice- 
Chancellor Green in the following manner: 
National “Individual stockholders cannot question the judicial proceed- 
futeished : ings of a board of directors, if the same are within the powers 
the cone of the corporation, and in furtherance of its purposes, are not 
| Saterest: unlawful or against good morals, and are done in good faith 
ni tbnic and in the exercise of honest judgment. Questions of policy 
+ ee ail or management or expediency of contracts or adequacy of con- 


HC.S sideration not grossly disproportionate, or lawful appropriation 


a ee of corporate funds to advance corporate interests, are left solely 
a : to the honest decision of the directors if their powers are with- 
ties plain- i gt : . 
. ; out limitation and free from restraint. To hold otherwise would 
st ‘ingrati- , ‘ : P : 
be to substitute the judgment and discretion of others in the 
place of those determined on by the scheme of incorporation.” 
'e, there © Ellerman vs. Chicago Junc. R. Co., 49 N. J. Eq. 217. 
oeween . e & . . . 
England “To warrant the interposition of a court in favor of minority 
sainiens ak stockholders in a corporation or joint-stock association, as 
as a frst against the contemplated action of a majority, where such 


which had action is within the corporate powers, a case must be made 
out which plainly shows that such action is so far opposed 


ean to the true interests of the corporation itself as to lead to 
denced by the clear inference that anyone thus acting could not have 
defendant. been influenced by any honest desire to secure such inter- 
to by. Mr. ests, but that he must have acted with the intent to subserve 
shophones some outside purpose; regardless of _the consequences to the 
id, States Sonny, and in a manser inconsistent with its RIGOR: 

Ke ON ‘ Otherwise the court might be called uport to balance probabili- 
ical! 3 < ties of profitable results to arise from carrying out of the one 
— an or the other of different plans proposed by or on behalf of differ- 
4 it Being ent stockholders in the corporation, and to decree the adoption 
age = of that line of policy which seemed to promise the best results, 
any, suffi- 


ae or at least to enjoin the carrying out of the opposite policy. 
dewing in 


z 
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4 ; : Queens County Water Co., 123 N. Y. 91-99. 


‘ 4 _ “Asa general rule, courts have nothing to do with the internal 
q management of business corporations. Whatever may lawfully 
be done by the directors or stockholders, acting through the 

= : majorities prescribed by law, must of necessity be submitted 

Ee , to by the minority, for corporations can be conducted upon no 

a other basis. All questions within the scope of the corporate 

a . powers which relate to the policy of administration, to the 

expediency of proposed measures, or to the consideration of 
contracts, provided it is not so grossly inadequate as to be 
~ q evidence of fraud, are beyond the province of the courts. 

4 “The minority directors or stockholders cannot come into 
court upon an allegation of want of judgment or lack of effi- 
ciency on the part of the majority and change the course of 
administration. Corporate elections furnish the only remedy 

for internal dissensions, as a majority must rule so long as it 

4 keeps within the powers conferred by the charter.” Flynn vs. 

. Brooklyn City R. R., 158 N. Y. 493. 


¥ 
~~ 
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¥ a This is not the business of any court to follow.” Gamble vs. 
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“The majority of the members of a corporation may manage 

4 its affairs and modify its constitution, in any way they please, 

4 so long as they act with bona fides, and do not go beyond the 

- ° capacities of the corporation as ‘fixed by the constituting instru- 
4 ments.” Green’s Brice’s Ultra Vires, p. 662. 


Motive GovERNING SHAREHOLDER IN VoTING Is Not SuBjeEctT 
To JUDICIAL INQUIRY. 


“On the principle that a man has a right to do as he pleases 
with his own property, the motive which governs a shareholder 
in voting is not ordinarily a subject of judicial inquiry. The 
fact that he may have a personal interest separate from that of 

3 ; the other stockholders, which he is endeavoring to subserve, does 

3 not deprive him of this right. He does not lose the right to 
re 4 vote on a proposition to discontinue an action commenced by 

‘g the corporation, although he is adversely interested to the cor- i 
P a poration by reason of being a defendant in the action, or because 

‘ the shares in respect of which he claims to vote were sold to 
him in violation of an agreement, of which he had notice, 
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between the seller and other shareholders. Moses vs. Scott, 
84 Ala. 608. 
Lewisohn vs. Anaconda Mining Co., 26 Misc. (N. Y.) Sup. 
807. ; 
Bjorngard vs. Goodhue County Bank, 49 Minn. 483. 
Socorro Mountain Mining Co. vs. Preston, 17 Misc. (N. Y.) 
220. 
In re Argus Co., 138 N. Y. 557. 
Memphis, etc. R. Co. vs. Wood, 88 Ala. 630. 


Wuatr Dors Mr. ANdEM SEEK IN Tuis Suit? 


It is manifest he seeks, by specious allegations and misrepre- 
sentations, to secure the co-operation of this honorable court 
ir the prosecution of his pending “New Jersey Suit” brought 
by him under his void contract with the moribund New England 
Phonograph Company, long since repudiated, by which he would 
secure sixty per cent of the sum recovered, if any; such co-oper- 
ation to consist in putting the judicial stigma upon these 
respondents of having been false to their trusts as officers of 
the corporation and collusively seeking to wreck it and to sub- 
ordinate it to the interests of an antagonistic corporation; and 
in substituting for them, the duly chosen officers of the corpo- 
ration, the rump board put forward by Mr. Andem as the 
officers of the company: and, regardless of their false assump- 
tion, to clothe them with power to maintain their standing in 
the Circuit Court of the United States for the District of New 
Jersey and prosecute their nefarious New Jersey Suit, person- 
ating the New England Phonograph Company; and colorably 
to condone the false pretences, perjury and forgery by which 
they secured the entry of their suit. ‘ 

This is what he seeks, and is that which would be the prac- 
tical result of such a determination of the primary issues raised 
in this suit as would warrant the granting of such injunction, 
either temporary or permanent, as he prays for. To secure 
this co-operation he comes and presents his champertous, illegal 
and void contract with the New England Phonograph Company 


. and testifies that he caused both the first and the pending New 


Jersey Suits to be brought under that contract; and in his testi- 
mony he admits the false and perjured verification of his bill 
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a of the New England Phonograph Company. Then his first 

- 4 act in the hearing before your honor showed how lightly he 

esteems an oath, and his contempt for the court in which he is 

a a suitor, when he deliberately signed the bill of complaint and 

ad q swore to its truth while in fact, in matters peculiarly within his 

% ; own knowledge, it was untrue as he afterwards admitted and ~ 

showed by the amendment which was made. All this he does, 

and then fails to furnish a particle of evidence to support a single 

allegation in his bill of complaint which was denied by the 

4 respondents’ answer. <= 

- 3 . The gravamen of his complaint is that the National Phono- 

graph Company has interposed a plea in his pending sixty per 

cent suit in New Jersey that said suit is not the suit of the New 

England Phonograph Company; and that the defendants, Helm 

‘9 and Pelzer, intend to elect, or secure the election of, a board 

% of directors which will aid the National Phonograph Company 

in showing the truth of the plea; and he asks in actual substance 

that this court will intervene, practically as a party plaintiff, and 

enjoin the majority stockholders of the New England Phono- 

graph Company from voting, and leave him free to elect a board 

of directors which may aid him and his associates, perhaps, to 

escape the penalties which otherwise an outraged New Jersey 

court may impose for the offences set forth in that plea. 

: If the complaint in the New Jersey suit, introduced as an 

a exhibit by the complainant be intended as evidence of any wrong 

4 doing on the part of the National Phonograph Company, then 

also must the plea be equally good evidence that the suit is the H 

gi result of false pretences, perjury, forgery and in contempt of 
| 
{ 
{ 


* ’ 
5 64 
— a . 
a of complaint and the forgery of the name and pretended seal 
| 
| 
I 


court. 

The bill of complaint in the New Jersey suit shows that it 
was not instituted by the counsel appearing here for the com- 
plainants, but was instituted by one Edmund Huerstel, who is, 
as appears in the record, a member of Mr. Andem’s rump board 
- 4 of directors; and we may readily believe, without being told, 

that one James L. Andem came to Bro. Murray and by “specious 

' q promises and misrepresentations” induced him to enter this 
q controversy, so foreign to his standing and reputation as one 

of the leading.and most honorable members of our profession 

in the great city of New York, and in no way would I imply 

~ § any disrespect to him, holding him only in high personal regard 
and kindly feeling. 
{ 
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Wuat Do THE RESPONDENTS SEEK IN THIs Suit? 


I think your honor suggested that our answer was “slightly 
argumentative,” and doubtless when read it may have appeared 
in that light; but I submit, in view of the evidence afterwards 
presented, it was but a simple and concise statement of the facts 
which were, and are, essential to a clear understanding of the 
issues raised by the allegations of the bill and the denials and 
averments of the defendants in their answer, upon the deter- 
mination of which issues the determination of the final issue 
upon the prayer of the complainants must depend. This answer 
is a statement of facts, sworn to by all the respondents who had 
personal knowledge of the facts, and thus, in its entirety, is in 
the case and a part of the legal evidence in the case; and it is 
tully supported in its every denial and its every averment by 
other indisputable evidence and by the admissions of Mr. 
Andem himself. 

It may be said that our answer and our argument are aggres- 
sive. We have no excuse or apology to offer for that. They 
are intended to be aggressive. We do not come here in answer 
to this most false and malicious bill of complaint to stand merely 
on the defensive. We intend to be aggressive, and it is fitting 
that we should be aggressive. If in the dark hours of the night 
your honor discovers a burglar in your house, you do not stand 
on the defensive. but you use such force as you can command 
and attack him and turn him over to punishment; or if a rattle- 
snake be in your path, you do not stand on the defensive, but 
you are at once aggressive, and seek to kill him. 

Thus are we aggressive. We repel the base calumnies alleged 
against us, and affirmatively we exhibit the complainant to the 
Court as he is and stands here. We evade no issue pertinent 
to the case, and we seek no concealment. We give all possible 
evidence of our every act in our conduct of the affairs of the 
corporation, and claim that the record of our acts is our full 
vindication and we have thrown that record open to the light 
and court its fullest investigation. 

We have shown by this record the first introduction of 
the complainant to this company when in its moribund state, 
and how he secured his illegal, criminal and void contract 
with this company and brought his First New Jersey Suit; 
we have shown the repudiation of that contract and the 
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proper dismissal of that suit; we have shown the legal title to 
the four thousand shares of stock held by Mr. Helm; we have 
shown the proper, legal and equitable holding of his stock by 
Mr. Pelzer; we have shown the settlement of all matters between 
the New England Phonograph Company and the National 
Phonograph Company on terms sought and proposed by the 
New England Phonograph Company, and the good faith which 
attended that settlement and with which its terms have been 
complied with, and how fully that settlement was approved by 
the stockholders of the company; we have shown the unanimity 
of all the actions of the company and in the stockholders’ meet- 
ings prior to the annual meeting of 1904; we have shown how 
Mr. Andem first appeared at a stockholders’ meeting on Octo- 
ber 3d, 1904, not as an “‘officious stockholder” but as an officious 
proxy, and attempted illegally to revolutionize the management 
of the company; we have shown the legality and equitable fair- 
ness of all the doings of that meeting; we have shown that the 
respondents are the true and legal officers of the company and 
that they have faithfully performed their duty to the company 
and to the State; we have shown the false and illegal establish- 
ment by Mr. Andem of his rump board of officers, and he has 
aided us in that showing ; we have shown the falsehood, forgery, 
perjury, false pretences and contempt of court by which the 
pending New Jersey Suit was procured to be instituted by this 
rump board of pretended officers under Mr. Andem’s criminal 
contract. 

We have been aggressive in this, and justly so. We claim 
and seek our full acquittal and vindication, and that a fitting 
rebuke should be administered to the complainant whose record 
in this court is that shown by the complaint, answer, verification 
and testimony. We seek and claim that each and all of the 
primary issues raised in the pleadings should be passed on by 
the court, and that its decision should be, that which we believe 
law and equity entitle us to hope for ;—that in each of them, we 
have been true to our trust, and have and are entitled to all the 
rights and relief we claim and ask, and that thereupon the 
prayer of the petitioners for injunctions, both temporary and 
permanent, may be denied, and that their bill of complaint be 
summarily dismissed. 

A. C. STILPHEN, 
Counsel for Defendants. 
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SCHEDULE OF EXHIBITS. 


BY PLAINTIFF. 


Andem Alleged Contract with N. E. P. Co. 

Not Filed as Evidence, see report. 

Not Filed as Evidence, see report. 

Bill of Complaint, First New Jersey Suit. 

Order of Dismissal of First New Jersey Suit. 

Docket Entries in First New Jersey Suit. 

Copy Decree, New York Case, de bene, Excluded. 

Copy “Final Injunction” in New York Case, de bene, 
Excluded. 

Bill of Complaint, Second New Jersey Suit. 

Copy of Plea, in Second New Jersey Suit. 

Copy of Docket Entries in Second New Jersey Suit. 


BY DEFENDANTS. 


Andem Request for Transfer of Stock. 

Andem Receipt for Certificates of Stock. 

Printed Minutes of New England Phonograph Co. 

Offer of Compromise and to Show Cause. 

Order to Accept Offer. 

Notice of Sale. , 

Bill of Sale, Hardin, Receiver, to National Phonograph Co. 

Release, National Phonograph Co. to Hardin. (No. 15-19 
being from proceedings in Suit Cutting vs. North Amer- 
ican Phonograph Co.) 

Record Stockholders’ Meeting, Dec. 22, 1902. 

Full Record First New Jersey Suit. 

Agreement, New England Phonograph Co. with National 
Phonograph Co. 

General Release, New England Phonograph Co. to National 
Phonograph Co. 

Six Certified Copies from Office of Secretary of State. 

Collateral Agreement, Andem with N. E. P. Co. 

Copy of “Dawson Case,” Record. 


Raymond R. Wile 


* Research Library 


- 
bs 7 
BA 
- 
e I 
¥ 
~ i 
~ “4 
‘G 
BS 
Re 
& ES" 
as ‘ 
= é 
e 
- 
~ 
’ 
' 
= 
a 
> % 
¥ 
- a 
~~ 
~ 


INDEX OF PRINCIPAL HEADS OF 
ARGUMENT FOR DEFENDANTS. 


Staterient Of Facts. <5.5.<c0c0 :cwsswna meni araacanens mene skias.s 
Questions Raised by the Pleadings...................00 00 eee 
Bylaws, aniendment Ofsiccsc5c¢0caercecnguriesacmessames 
Quorum and Voting Representation..................005- 
Exhibit No. 12, Andem Admission sse:c sie cases aaawaansars s 
Exhibit No: 13, Andém AdMISSiON 6.06 cise ccwsawemewesians 
Legal Suspension of the New England Phonograph Company, 

Ultra Vires: 
General SUSPENSION a .5524:25sen civ iaied dakota emai’ 
Chamoetty® ac cacsccctmasaacdandranenmeranmacesemiswenean 
Contracts which are Immoral, Contrary to Public Policy, 
and Forbidden by Constitutional or Statutory Law, are 


Not EBnforceable: csi oscicvcneccansiaawsuadusnwomennniees 
Execution of Ultra Vires Contracts Imparts No Validity 

TO) PROM ac awwics gina saesewessaoreceneeeeeadamse tees 

First New Jersey Sait... 5:00 n2cceceisatasaxeranioimemeencers 
Andem: Contract! scans conacennecaad SS saudisi pel aiikea rane wren eraue ere 
The. L. E. Evans, Reports ijccscscscccunsiweescemaeecancuas 
Agreement, New England Phonograph Company with the 
National Phoriograph Company... ass ocaeeeanis ee acsiens a 
General Release, New England Phonograph Company to the 
National Photiograph Coriipatiy’.... i. 26. cous cows 
Revocation of Andem Contract............... ae SHARE RRET ES 
Second New Jersey Sats «9550 bacsaciax tw enuseawcus Gedo 
New Work Cas@ i. cic0.. scene ceiwamieiuste ds auedawenvescxaeieen 
4,000 Shares Stock, Held by John E. Helm................... 
Co-operation of the National Phonograph Company with the 
New England Phonograph Company.............. ee 
William: Pelzer xi.2cnccd anges near anosawabssiataamadsdati acute 
Complainants, Who Are They and What Their Standing 
© TC? caceacsamsdtumabee enema eterna meanness 
Janis: 1; Anges cc ccccasieawe onda tonneeuaan eswoe eke vanes 
Bes DA SIG CHE:. 5 cis onc a 9-0) eS TREES RRASGRAG RARER ER Raed 6 
be Does Mr. Andem Seek in This Suit?................... 
otive Governing Shareholder in Voting Is Not Subject to 
Fudietal: HBG ois ccs one 5 ka deatiw cine sai emenenwale oiesyaitih 
Equity Will Not interfere in Questions of Corporate Manage- 
PSNE OF PONY is catic samc teenes Gudea se eeaceea waneos 
What Do the Respondents Seek in This Suit?................ 


34, 
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GENERAL INDEX TO ANSWER, PRINTED MINUTES OF 


COMPANY, RECORD AND ARGUMENT. 


Admissions. ANS. MIN. 


By Complainants that Respondents are legal 
officers of the New England Phonograph 53 


COMPA  crincnc a vind oyu ane 25S anya yan wdevevere onieane epinere 59 
Annual Meeting. 
COCTS BED Bt, THOM sess «sc raneins snails aisierd edeumueit spaueiwwseeern 52 176 
Andem’s First Attendance, proxy............ 
Adoption of Amendments.................-- 
EODEE BES WOOK cies sncrane: os rece eisisna en cvstaysierenseareienuary 56 104 


Andem Appears as Stockholder............. 
Adoption of Amendments.................4- 


October RSE, TOOGY «eats x sdters vendre seems vee is awas 5 
Andem, James L. , 
Appears, Evans's: REPOLE. oie cesses wresavereereres 149 
Gontract;, See Exhibit No: @. cic sencsisess saws 
oe Collateral, Exhibit No. 25............ 
# Stockholders Vote to Annul......... 143 
" Directors Vote to Annul............. 146 
" Purdy Ordered to Examine.......... 41 147 
sa Putdy's' Repott: sec ys ses ce ands sanies 42 149 
e Suit to Annul Ordered............... 153 
Revocation of, See Record, p. 67..... 
" Ultra Vires and Void. :ssas.ccsssedss 21,39 
e Champertous and Void.............. 21, 30 
© First New Jersey Suit brought under, 21, 39 
Proxy at Meeting October 3, 1904......:....... 53 176 
Stockholder, first became, October 10, 1904, 
Records ‘p.. 74s se0.ssbes awas emo snags esanse ss 
Organized Rump Board of Directors, See Rec- 
OPO, De. BF os cre sasrewieoch wane os eames ekuata se aherdes 55 
New Jersey Suit, brought under contract, See 
Record, Pp. 23) 2d 28 os sais cc ssne oksee knee 19 
New Jersey Suit, Forged Signature, Exhibit 
NG: O) simcmS ss cess oma sew os ms ctw beam es 55 
New Jersey Suit, Counterfeit Seal (Record, 
OD: 35, 36; GF atid: 24). 6 cies ys sow av aewas ames 55 36 
Attends Stockholders’ Meeting, 1905........... 194 
Proxies at Stockholders’ Meeting, 1906........ 6 


Admits Respondents are Officers of Company, 
Record, pp. 63, 75-81, and Exhibits 12 and 
Bb cha cies acrprre sae Snax res ull ede Maioas BS 56 
Brown, Judge. 
Decision in Dawson Case (Exhibit Dawson 
Gagé)) <sme tOwve2 dame seme penned mona uressneheeas 48 


ARG. 


17, 


17 
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By-Laws. 
PROVISIONS GL. .ca:ie assis ers orerwis staid arontrare Rinteldlaveveveverond 
WAMGHUMENS OE coded cacseccweanuns cess eemes eis 
In Force Before Election, October 3, 1904..... 


MSRCHOMICHIS: 1004: sc exand peaduoksoeshoennses 
Certified to Secretary of State (Exhibit 24)..... 
“ Amendments, 1905 .........0ecceeeeeeceeeeees 
Statutory Provisions: .cc-. cece. eacres ames aners ee 
Usage Prevails in Absence of..............002 
Certificates. 
Ongaiization sarsisacccosasven sstoesseusanieseo 
Six to Secretary of State, Exhibit No. 24. 
Sarrender of Pranchis6.cis is iso0% 005 c6me ese 
Restiining: Franchisé. .ssccesac cs cearscaccenenes 
Stock Andem and Smythe, Record, p. 71...... 
Stock Central Trust Co., Record, p. 72........ 
Same Transfer to Helm, Record, p. 73........ 
Cincinnati Convention. 
Meeting and Action, leading to Combination for 
SEI SCIES- sw vicie.s ci5.es Seam So tose 6 4 Risch watered, Sins 


Collusion. 
Denial of by Pelzer and Helm................ 
Complainants, Who Are They and What Their 
Standing Here? se: aes évindisame saces veea'ews 

Contract. 
Original, October 12, 1888, in full.............. 
Duties of New England Phonograph Co. under 
PAtACeaons: KO) WA «ces dswoncmanacanias eesiesnco 


Forfeiture of New England Phonograph Co. 
under paragraphs 10, I4 .............0ceeeee 
Whether Broken by North American Phono- 
graph Co. or Successors.......... sia win eines 
Expired, Marchi 26, 1603)... siacecsciecas stciece cnrnesvies 
Andem, January, 1901, Ultra Vires............ 
Andem, January, 1901, Ultra Vires............ 
Cutting, Executor, etc., vs. N. A. Phonograph Co. 
Suit in Chancery, New Jersey. 
New England Phonograph Co., Petitioner..... 
Answer of John R. Hardin, Receiver........... 
Decree of Chancellor McGill. ...........0.000. 
Offer of Compromise and Order to Show Cause, 
Exhibit NO. 18) s.c2tidews cimmewesseasienau 
Order to Accept Offer, Exhibit No. 16......... 


Notice of Sale, Exhibit No. 17...............4. 
Bill of Sale to National, Exhibit No. 18........ 
Custom. 


Invariable, Equivalent to By-law.............. 
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Directors. ANS. 
Board Consisted of 13 prior to October 10, 1898, 
Then, 9 till October 3, 1904.............00005 38 
BRO "PRESEHE FIGIG. we + care es erciy s case ewiee s 54 
Helm Board, Election Ofcc<s ess ssa Seas cases 57 
Holmquist or “Rump” Board, Defeat of........ 57 
Evans, Mr. L. E. 
Chosen President, March 22, 1901............-. 
Died, Jaritaty 26, LOO 0... 5 iossis.s ecwiss erese e simvele «excise 51 


Call for Proxies Against American Graphophone 
COMPANYS, TOS) vaio c: <cosere ansscesspclevne wrasse aveiagd > babe « 
Report on Andem and New Jersey Suit, Novem- 
Ber 28; 1902 «exw zscws tvmes cee soma tates 
Equity Will Not Interfere in Corporate Manage- 
WCRG scccsans ssnpicsen enw Mer cree esse ees 
Financial Situation. 
Bad, December 16, TOO. oo 0 oie cs wnve scares wmave 
No Money in Treasury, September 9, 1898..... 


25-cent Loan Solicited, October 6, I90I......... 40 
No Money and No Assets, Owe $1,000, October 
1G). 1002) savas ons pais ss as Get Dow 1 Ea ees bees 41 
First New Jersey Suit. 
Brought by Andem Under Void Contract...... 21 
Abandoned, September 6, 1901, Exhibits 6 and 21. 
Repudiated, October 6, 1902...........22..0005 
“ November 28; 10025 ax : scx os sew ose 
Dismissed, November 29, 1902, Exhibits 5 and 21, 
Not Suit:of Compaty seis s ¢ cias s aos 3 seas stds: S25 21, 39 
Ultra Vires and Champertous................. 21, 39 
Franchise. 
Surrender of, November 8, 1899.........-.- 000: 39 
BHECE GE nites siesvie srasers conan cpeoies arene Phos) &: stondia rene 39 
Resumption of, October 22, 1902.............-. 4I 


Hardin, John R., Receiver. 
New England Phonograph Co., etc. 


PeGHON: sss emsaaaiew soe 23 Aas EES em HEHE Ba 62 
PRES WER | 165 5s rdanig: spsnerncn Sten scetensige 9 areas rdceeranevere Sard 70 
Decree of Chancellor McGill................. 29, 100 
Offer of Compromise and Order, Exhibit No. 15. 
Order to Accept, £6. 
Notice of Sale, ss  ¥5: 
Bill of Sale to National, is “18. 


John E. Helm. 
Denial of Wrongful Possession of 4,000 Shares, 23 
“© 4000 Shares, Treasury Stock........ "33 
Became Owner after dismissal of First and 
before commencement of Second New Jersey 


Suit: (also see Record, p.. 72) « s.0i0s seas. ewes 24 
Denial of Wrong Intention.................... 25 
Averment of Right Intention.................. 25 


MIN. 


58 
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185 
187 
187 


134 


163 


149 


84 
112 
138 


144 


143 
153 
153 


130 


102 


ARG. 


16 


54 


34 


31 


49 


54 


Raymond R. Wil 
Research Libra 


72 
4,000 Shares, Helm Stock. ANS. 
Part of Consideration paid North American 
PhOnGSta ph CG. cassis ncaresiescans arnain v asesiemrnerew'e 24, 26 
Deposited in Trist.. ccc. .c0 ccccssemecsaeesanes 27 
Denial of being Treasury Stock.............00- 23 
Claim of Failure of Consideration.............. 27 
Suit to Recover from Hardin, Receiver......... 28 
Decision of Chancellor McGill................. 29, IOI 
Complaint, Answer and Decision in Hardin 
OIE saso.c Raxwatercoanys/ sande sep kine mantoastonns ocdtere 62, 102 
Sale to National Phonograph Co.............. 31 


Holmquist, Frederick L. 
Falsehood, Forgery, etc., in Second New Jersey 
Ee orcs ah crerereeee ia reper oe eeemiet cee eek 19, 
Admit Right of Respondents by Acts.......... 
Lippincott, J. H., Trustee 4,000 Shares. 
Trust Agreement, See Deposition of Frederic 
Ay Randall, cadacasdiamsamenesveaomenaiacuons 
Stop Orde? cass sadevesnacesmeras asresewaemank $s 
Revocation of Stop OFrde®. oc. soca ence nesjen are 
Release of Pexeewtrix <oaicccwcsasvarnassemvess 
Receipt of National Phonograph Company.... 
Copy of Certificate, Record, p. 72.............. 
Motive of Stockholder in Voting is Not Subject 
to Jidicrl Uiqiity 2.06. ck6ue case dpeawaaayis 
National Phonograph Co. 
Organized 1896 (Admitted). 
Purchased the 4,000 of North American, Exhibit 
Noy 25) esseossctecuseseamsoonws Tbe Cheap eee 
Had Same Issued to Helm (Record, 72)........ 
First New Jersey Suit against, Exhibits 4, 5, 6 
NE GP? ncaos wieccases sonevrans aren aiaencamirs 
« Settlement with, Exhibit 22............50005 
General Release to, Exhibit 23................ 
Lippincott Release to (Randall Deposition). 
Receives the 4,000 Shares (Randall Deposition) 
Furnished All Funds Since November 28, 1902, 
CREGOTEN G2)! ccscmaceacaomneta sind sianreiierdaciornss 
New York Case. 
Not on Same Contract or Facts as N. E. P. Co., 
No *Pitial Decree Wiisisi<)s scons said eraatnine dais 
No Decree or Injunction now in force in...... 
North American Phonograph Co. 
Otigisal Cantteack ..c.2.5c0nse sda eearewtisanie 
Suspension Agreement, January 1, 1894........ 
Insolvency anid ReCeiveeisccs cacciisiesa cccaredinrwne 
4,000 Shares Part of Consideration............. 24, 
Same res judicata, McGill Decision............. 
Sale by Hardin to National Phonograph Co., 
EXHIibIE NO. 18.05 scc0de eomnescunnoeann teneanaes 
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Pelzer, William. 

First became Stockholder after dismissal of 
First and prior to beginning of Second New 
Jersey Suit (See McCoy’s Testimony)....... 

Dental of Collasto thea: + x02 vstsn ss ears eee w eee eee 

Denial of Wrong Intention...............6.06. 

Averment of Right Intention.................. 

Purdy, J. W., Jr. 

Counsel for Company, October 22, 1902........ 

To Anat Andem Contracts vi. occcics sce scineses 

To Investigate First New Jersey Suit.......... 

Report November 28 1902.............eeeeeees 

REPOKE ADOTOVER « siies saies = eas s dient x0 Stews a area es 

Quorum. 

In absence of By-laws or Statute Regulation, 

Number of Shares Represented at a Stated 


Meeting Constitutes ...............e ee eeees 
Respondents. 
Oficers:iin) Pattisiccisw ise catoes seins tet seees 
Recorded with Secretary of State, Exhibit 
ING: 92 < seam cswelenews cones enals seens ees oaths 
Acknowledged by Andem, Record of Evidence, 
Ds BE sccsae wre haces Saradsee wuts e dams chun. 
Acknowledged by Smythe, Record of Evidence, 
BESS sercesc’n Saenz corete’ a svoverse.4 syaanle onee's:a-tehere Suede wandicss 
Sampson, A. N. 
Business Transferred to, June 23, 1896........ 
Carried on by Him Thereafter to Suspension. . 
Report of Standing of Company............... 
Second New Jersey Suit. 
Not Suit of New England Phonograph Co..... 
Perjury of Holmauists< «sss isis ceawes saw sivas 
BGrgery OF FOUN GUISE... sccsaies wees nae s o.aianes efereie 
Forgery and False Pretences, Andem.......... 
Hinders and Prevents Business of Company, 
IRSGOEG De aca swine Moargare Ringe dereiweuros s hares vers 
Settlement with National eeumdna Co. 
Proposal of New England Phonograph Co..... 
Agreement for Settlement, Exhibit No. 22...... 
General Release, Exhibit No. 23.............. 
Smythe, R. M. . 
First a Stockholder, February 15, 1906......... 
Acknowledges Respondents ee Officers, Rec- 
UOT: teseles Scare aanave srpgrcepanens auine coutee sure ates 
Standing as Party’ Heres: sas views cemesswiasace 
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Statement of Facts. ANS. 
OTGANIZAION ac ciesiwaduten same some cams beet ares 26 
POEPOSES: -c cisssseys seisies sydie sisarewesasle: eierserb,ycere e.g eine 
SEG: & ciiecacwasamaanaryns sew soci wreierets wane nats 
PSSORS. «ogi ncaccioters crashes onieeeeidiesiamice ee do-aileratale Recs 6 
4,000 Shares Part of Consideration............. 26 
Suits. 
BRSE We Wy Jeti iicts sana vars extve gee sine oad - 19 
Second New Jerseys osisis.ssiciece ssiscc asics aucee ware 19 
NEW VGEE scisiescsinciuwedmadiunesiaccaaetsam 21 
American Graphophone Co. vs. New England 
Phonograph Co. «cscs. iensamer caw iawn saws 31, 32 
New England Phonograph Co. vs. 15 Dealers... 
Dawson Case? ccssacsameonas stare vee eseaw sens 48 
New England Phonograph Co. vs. Hardin, 
Hardin, Recetver: osiccicccaewswewsniewseve 28, 31, 62, 102 
Pilteet: Sut? «i ccaccwcswaskseames nme sveesrwos 47 
Surrender of Franchise. 
From November 8). 1800) sansa csi since ences, ocus 20 
Te OCHODEE 24), TO02 scciaedesee ccaree craarebwsdiewursais 39 
ERC bIOE oaciyes bette naanix ends Saw onrengion darner 39 
Resumption of Franchises... 0003505006 sisacsaees 41 
Suspension Agreement. 
Corttact OF sccsnosenesiuwavsnessepeasepavewes 33 
« CONGIION PLO’ tOssiscsuneddcanvaaus seceanern 37 
_ No Resumption of Business After.............- 37 
Twenty-five-Cent Loan. 
Appeal for Match 6, (90D cicsicsiccsreaaincacecccws 40 
Amount of and Contributors.................. 40 
Refunded by National nic cs ccc ctincasacccweneens 46 
COLEIBUIOTS, Sods oidcaedinwliciieinrs wards oriesalarciee 
Ultra Vires. 
Surrender of Franchise.............eceeeeeeees 
CHAMBRE c.connisdise, cornnne ammrneesnaaiieweemces 
Contracts Forbidden by Statute Not Enforce- 
EDIE: 5..scaiouaieniosdadanmeisesecnoreanseheswoas 
Execution of Ultra Vires Contract Imparts No 
WeLHY adssccasaswcianccacannencaxewsmcnre 
Unit of Vote, Single Share...................... 
What Do Complainants Seek?................... 
What Do Respondents Seek?.................4.. 
“Unlawful Plan.” 
Denilal GE sesssacasnacnckes st cieaneawes onward 24 
Usage. 
Invariable, Equivalent to By-law.............. 
Voting Unit 
Te ‘Single: SHAG: cawionucsesescassnainswasercnes 
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